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“The principal difficulty lies, and the greatest
care should be employed in constituting this
Representative Assembly. It should be in
miniature, an exact portrait of the people at
large. It should think, feel, reason, and act
like them. That it may be the interest of this
Assembly to do strict justice at all times, it
should be an equal representation, or in other
words equal interest among the people should
have equal interest in it. Great care should be
taken to effect this....”

JOHN ADAMS, THOUGHTS ON GOVERNMENT, APRIL 1776



EXECUTIVE SUMMARY

Each American lives in a congressional district in
which every two years they may vote for a single
official to alone represent their district in the U.S.
House of Representatives. This reality is so familiar
to most that it perhaps appears self-evident: how
else would elections work? Globally, though, this is
unusual among democracies; and it has not been the
norm for much of American history.

While U.S. House elections use single-member
districts, more common among democracies is some
form of proportional multi-member districts.! The
two models give rise to two distinct electoral systems:
the former, a winner-take-all system in which a
single candidate, with a plurality or majority of the
vote, represents the entire district (“takes all”); and
the latter, a system of proportional representation

in which multiple winners secure legislative seats in
rough proportion to the votes they receive.

This report examines a statute enacted by Congress
in 1967 — the Uniform Congressional District Act
(UCDA), which mandates the use of single-member
districts for House elections — and options for
reform.’ What is otherwise a textually simple and
straightforward statute sits at the heart of an electoral
system that is aggravating an alarming host of issues
afflicting American democracy, including:

* Acollapse in competition across most
congressional districts, such that the vast majority
of voters live in “safe” districts in which most
outcomes are a foregone conclusion, and in

which elected officials in such districts face few
incentives to compromise across the aisle or attract
new voters;

* The dilution of racial, ethnic and other minority
voting power, such that most Black voters in
congressional districts with racially polarized
voting, for instance, are unable to elect a
representative of their choosing;

* The exaggeration of the electoral dominance of one
party over another, such that the Massachusetts
congressional delegation, for example, is 100
percent Democratic, despite a third of its electorate
voting Republican, and the Oklahoma delegation
is 100 percent Republican, despite a third of its
electorate voting Democratic; and

* The escalation of polarization, political extremism
and political violence, such that the stakes
in a “take all” electoral environment appear
increasingly existential among partisans.

Scholars tend to rank winner-take-all systems as less
desirable across a range of factors! and are especially
concerned about their use in highly polarized societies
with deep social cleavages, like the U.S.? While
scholars have long observed their implications for
competition,® minority voting power,* and biases in
electoral outcomes,® among other issues, mounting
research has also found that winner-take-all systems
accelerate polarization® and are more prone to political
violence.” As Larry Diamond concludes in a global
study of democratization, “if any generalization

i Of the 50 countries characterized as “liberal democracies” by the V-Dem Institute, 12 use a winner-take-all electoral system for their lower chambers, while 38 use a
proportional or mixed-member proportional electoral system. Daniel Pemstein et al., The V-Dem Measurement Model: Latent Variable Analysis for Cross-National and Cross-
Temporal Expert-Coded Data, V-Dem (2022). According to another dataset that includes a larger number of countries classified as “democracies,” 22 use a winner-take-all
system while 75 use a proportional or mixed-member proportional system. Cory Struthers, Yuhui Li and Matthew Shugart, National and District Level Party Systems

Datasets, Harvard Dataverse (2018).

ii This report will use the shorthand “UCDA” to refer to the single-member district mandate enacted in 1967 and in effect today. In fact, the bill originally termed “UCDA”
(H.R. 2508 in the 90th Congress) was not adopted; instead, the single-member district requirement was added as an amendment to a private bill. The mandate is codified

in2 U.S.C. § 2c.

Executive Summary



https://www.v-dem.net/data/the-v-dem-dataset/country-year-v-dem-core/
https://www.v-dem.net/data/the-v-dem-dataset/country-year-v-dem-core/
https://doi.org/10.7910/DVN/ME2W6U
https://doi.org/10.7910/DVN/ME2W6U

about institutional design is sustainable,” it is that
winner-take-all electoral systems “are ill-advised for
countries with deep ethnic, regional, religious, or other
emotional and polarizing divisions.”®

Scholars have thus voiced support for replacing
winner-take-all with a more proportional system of
representation for U.S. elections. In a 2021 survey

of more than 500 political scientists, three-quarters
supported the “[r]lepeal [of] the 1967 law that mandates
single-member districts for the House so that states
have the option to use [proportional] multi-member
districts.” In 2022, a public letter signed by more than
200 U.S.-based scholars, including political scientists,
historians and constitutional law experts, called on
Congress to move beyond “arcane, single-member
district[s]” in favor of “multi-member districts with
proportional representation.” Doing so, they argued,
would bring the U.S. in step with its democratic peers.

As examined in this report, proportional
representation addresses critical deficiencies of the
winner-take-all model.

* Because proportional systems are less sensitive
to the geographic sorting of partisans that
create lopsided districts, they tend to produce
more competitive elections. Proportional multi-
member districts also natrually constrain the
ability to gerrymander, likewise contributing
to greater competition. Districts of five or more
representatives are functionally immune from
gerrymandering.

* Proportional representation can better ensure the
ability of minority voters to secure representation
of their choosing. Rather than being precluded
from representation in districts where minority
voters do not constitute an electoral majority,
voters are better able to elect candidates of choice
in proportion to their numbers. Proportional
representation can also reduce the need for
current legal remedies that aim to secure more
proportional outcomes within the winner-take-all
system.

* Proportional representation can better ensure the

ability of minority parties to secure legislative
seats — for instance, allowing a party with
one-third of the vote to secure one-third of the
seats. In practice, for example, Republicans in
predominantly blue states and Democrats in
predominantly red states would be more likely to
secure seats commensurate with their votes.

* By creating space for a greater number of viable
political parties and more fluid political coalitions,
proportional systems experience less severe
polarization, better temper extremism and are at a
lesser risk of political violence.

Despite current issues, the arc of the House’s history
has in fact bent towards greater proportionality —
epitomized by the prohibition of bloc voting in favor
of single-member districts. Although both are variants
of winner-take-all, bloc voting represents a distinctly
non-proportional system in which multiple winners
per district are decided by a plurality or majority of
votes rather than allocated in proportion to votes.

In practice, bloc voting permits a single party to
sweep a multi-seat election out of proportion to its
vote share. After nearly two centuries during which
bloc voting was used to suppress the electoral power
of minority parties and minority voters in various
jurisdictions, passage of the UCDA mandating the use
of single-member districts for House elections marked
a milestone towards a more proportional system.

However, while single-member districts were an
improvement over bloc voting, both options represent
winner-take-all systems that other democracies
eschewed throughout the 19th and 20th centuries

in favor of even more proportional systems of
representation.!® In recent decades, the most common
major electoral system change among democracies
has been a shift to proportional or mixed-member
proportional representation from winner-take-all.*

What would similar progress towards a more
proportional system for the U.S. House look like? And
how might policymakers approach it in practice? This
report covers three domains relevant to reforming

the UCDA that, taken together, aim to produce a
practically useful roadmap for reform.
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1. Historical background: how did we get
here?

The UCDA codified in federal law the terms of a
dispute that had already, for the most part, been
settled: at the time, only two states (Hawaii and New
Mexico) employed bloc voting for congressional
elections and were temporarily permitted to continue
doing so; the rest used single-member districts. This
report traces the evolution of U.S. districting history
that led to the statute’s adoption as well as critical legal
developments since.

The review recognizes the importance of the single-
member district mandate, as well as the serious
limitations and drawbacks of codifying single-member
districts as the only alternative to bloc voting. Since
the Founding era, and largely through the present,
exclusively contemplating these variants of winner-
take-all systems for the U.S. House has come at the
expense of imagining alternatives that could better
fulfill the promise of “one person, one vote,” including
more modern systems of proportional representation.

2. Benefits and risks: what should reform
aim to achieve?

While the causes behind the weakening of American
democracy are complex and manifold, key features of
the U.S. electoral system are accelerating democratic
decline.!? Chief among the culprits are single-member
districts. This report assesses how a more proportional
system of representation would address key problems
caused or aggravated by the current system.

First, proportional multi-member districts would
produce more proportional electoral outcomes,
ensuring that a party’s share of legislative seats
better reflects its share of votes. Second, proportional
representation carries significant ramifications for
racial representation, given that single-member
districts tend to structurally suppress minority voting
power, and given the growing limitations of traditional
remedies including majority-minority districts and
judicial intervention. Third, proportional multi-
member districts would introduce meaningful new
electoral competition, backpedaling the proliferation

of “safe” districts. And fourth, they would likely help
to mitigate escalating extremism and polarization.

The report also anticipates potential risks of moving
towards a more proportional system and examines
how responsive policy can mitigate them. These
include the risks of party fragmentation associated
with certain systems of proportional representation;
the revival of bloc voting; and concerns about
attenuated relationships between elected officials and
constituents in a multi-member setting.

3. Policy principles: what direction should
reform take?

Proportional multi-member districts for House
elections implicate a host of policy design questions:
How many members should comprise a multi-
member district? What methods should be used

to proportionally allocate winners? Should the

total number of House seats increase or stay the
same? Which constraints should be relaxed on state
discretion in electoral system design decisions? And
how would new law be enforced?

This report does not endorse legislation or recommend
a particular model of proportional representation
among the many varieties in use across the world’s
democracies today and among various U.S. localities.
Instead, it concludes with a review of key policy
choices, and based on an assessment of them,
identifies five design principles to guide potential
future lawmaking.

1. Amend or Replace: Simple repeal of the 1967
single-member district mandate risks permitting
the adoption of bloc voting by states — precisely
what the law rightfully sought to terminate.
Reform efforts should be premised on amending or
replacing the law.

2. Allow a Range of District Magnitudes:

States should be permitted discretion in district
magnitude decisions within a given range. The
absence of an articulated range would likely
ensure that most (if not all) states default to

the status quo, while a mandate for a universal
number of representatives per district would prove
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impractical. A precise range would benefit from and compounding threats to fair representation —

further discussion. especially as courts dismantle traditional bulwarks
like the Voting Rights Act — have renewed a focus
3. Allow a Choice of Proportional on electoral system structures aggravating these
Representation Formula: How winners are trends. While certain changes to U.S. elections
decided in a multi-seat race depends upon the require constitutional amendments, the UCDA may
allocation method used. Reform should require be changed through a simple statute. Amending the
formulas that proportionally allocate winners, in UCDA offers policymakers a path to meaningful
effect prohibiting plurality or majority allocation structural change with tools at their ready disposal.

rules. Given that proportional representation
formula options are numerous, policy should also
provide states with a menu of standard methods
from which to choose.

4. Encourage House Expansion: Unlike
formula choices (“proportional”) and district
magnitude decisions (“multi-member districts”),
changes to assembly size are not a prerequisite
to implementing proportional multi-member
districts. Because a larger House would amplify
various benefits of reform — including greater
proportionality in outcomes — expansion should
be encouraged, though not required.

5. Include Enforcement Mechanisms: Given

the checkered history of state compliance with
federal election laws, such as explicit prohibitions
of bloc voting, reform should provide states with
the flexibility outlined above while introducing
enforcement mechanisms to prevent backsliding
to less proportional systems. At minimum, this
should include authorizing the federal government
to bring civil actions.

While these principles cover critical policy choices
relevant to the design of a more proportional system
of representation, they do not cover all choices. This
report also briefly reviews additional considerations,
such as the design of party lists typically featured in
proportional systems and the interaction of party
primaries with new electoral rules.

* k *

A winner-take-all system may have seemed to be
working fine as long as American democracy seemed
to be working fine. But a decline in competitive
districts, escalating polarization and extremism,
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INTRODUCTION

In the 2022 midterm elections, Republicans secured
control of the House of Representatives with a
razor-thin majority of seats — with a margin of under

1 percent — despite enjoying a more comfortable
national vote margin of almost 3 percent.!* In the 2012
midterms, Republicans enjoyed the advantage: despite
winning more votes, the Democratic Party failed to
capture the House. And in the wake of the 2018 “blue
wave,” Democrats also failed to secure majorities in
several state legislatures and congressional delegations
despite winning commanding majorities of votes.

For much of the 20th century, tables were turned.

In the ten elections between 1972 and 1992, the
Democratic Party won control of the House with an
average “seat bonus” of 7.5 percent.' For decades,
the Democratic Party could confidently expect to win
a greater share of seats in the House than its share of
overall votes.

Asymmetries between votes and seats are common

in American legislative elections — observable in the
U.S. House as a whole, but also within its various

state delegations. California’s House delegation for

the 118th Congress is over three-quarters Democratic,
despite Democrats having won only 64 percent of

the vote. In Arkansas, which is roughly one-third
Democratic, not a single Democrat represents the state
in Congress.

Lopsided translations of votes-to-seats advantage
some parties over others — and also some racial groups
over others. In Mississippi, Black voters constitute
nearly 40 percent of the electorate, while only one of
its four House seats is represented by a Black official.
In Alabama, Louisiana and South Carolina, Black
voters constitute at least 25 percent of the electorate
while Black representatives hold 15 percent of the
seats. As one Alabama congresswoman exclaimed,

“If we’re a quarter of the population, we should be
a quarter of the seats.” And yet, in Alabama, “Black
voters. . . effectively wield power in just one of its
seven districts.”!®

Representation in the U.S. House, across state
delegations and on behalf of various constituencies, is
consistently non-proportional: electoral outcomes are
not — and sometimes far from — “an exact portrait of
the people at large.”*®

While some voters enjoy disproportionate
representation at the expense of others, many votes
simply count for very little — or functionally nothing.
Today, the vast majority of Americans live in “safe”
districts where partisan outcomes are mostly a
foregone conclusion.!” Competitive districts, in which
either party has a reasonable chance of success, have
nearly disappeared. Less than 8 percent of districts
were considered competitive for the November 2022
midterm elections,'® down from roughly 40 percent
in the 1990s;'° and only 6 percent in fact flipped from
one party to the other.?’ As a result, outcomes in “safe
districts are effectively decided in primary elections
when a small subset of the electorate participates.

In 2020, just 10 percent of voting age Americans
effectively elected 83 percent of the U.S. House.*!

9

Elections in which some groups of voters are
structurally advantaged and others starkly
disadvantaged, and in which many votes have no effect
on outcomes altogether, are certainly bad news for

a representative democracy. But the causes of these
trends are not a mystery. Each of these phenomena —
electoral biases that favor one party over another; the
dilution of voting power along racial lines; a decline in
electoral competition — share a common throughline,
in that each, in large part, can be explained by the use
of single-member districts.
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While this report will review certain well-documented
consequences of single-member districts, its chief
purpose is to spotlight the statutory barrier to
considering an alternative electoral system and to
assess risks and benefits of reform. The UCDA, a
federal statute enacted in 1967, mandates the use of
single-member districts for House elections. Thus, any
reform efforts that would propose alternatives must
contend with it. This report offers a roadmap to both
better understand the law and options for changing it.

The report is divided into three parts. Part I provides
an historical overview of winner-take-all elections
for the U.S. House — including the use of both single-
member districts and bloc voting — and relevant legal
developments, situating the UCDA in its historical
context. Part I examines the benefits of pursuing

a more proportional system for House elections as
well as possible risks. Part III considers different
reform options, including differing approaches to
amending the UCDA. What flows from that analysis
is a recommended approach defined by key policy
principles for UCDA reform that would permit

the House to work towards a more representative
democracy.

Introduction
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A NOTE ON “PROPORTIONALITY"

Proportionality is often conceived in terms of party
proportionality, or the degree to which a party’s share
of legislative seats reflects its share of votes. In 2012,
the Republican Party won a commanding majority of
House seats (234-201) despite the Democratic Party
winning over 1.3 million more votes nationwide.?
Neither party’s share of seats was commensurate with
its share of votes.

Party proportionality can also be examined at other
levels. For example, the Republican Party regularly
sweeps Nebraska’s three-member House delegation,
securing 100 percent of the seats with roughly 60
percent of the vote; while the 40 percent of the
statewide vote for Democrats translates into no seats.
Similarly, although roughly a third of the Maryland
electorate votes Republican, Republicans hold only
one of the state’s eight House seats. For Republicans,
a one-third vote share translates into a 12.5 percent
seat share. Proportionality can be further examined
at the district level where in a winner-take-all system,
with only a single winner per district, distinctly non-
proportional outcomes are typically a given.

In contrast to winner-take-all systems, proportional
systems aim to ensure greater proportionality in
outcomes among political parties. Under proportional
rules, Democrats in Nebraska, for instance, would

be more likely to secure one of the state’s three
House seats; and Republicans in Maryland would be
more likely to secure two or three of its House seats.
Generally, minority parties — in this case, Democrats
in predominantly red states and Republicans in
predominantly blue states — are better able to secure
seats in proportion to their votes.

Proportionality can also be conceived in terms of
groups. Often in the U.S., group proportionality is
understood in terms of descriptive representation: the

degree to which a particular community delineated

by shared characteristics (like race) secures seats in
proportion to votes. For example, to what degree does
the share of Black representatives in a legislative body
mirror the percentage of the Black voting population?
Redistricting jurisprudence is more nuanced, turning
on whether different racial groups vote cohesively and
whether certain groups have the opportunity to elect
candidates of their choosing, regardless of whether
voters of a racial group in fact elect candidates from
that racial group. However, in popular conception,
the perceived proportionality of our winner-take-all
system is grounded in descriptive representation?

— whether minorities are represented insofar as

their elected officials share certain of those voters’
characteristics.?*

Descriptive representation stands in contrast to
interest representation, or group identification based
on shared interests rather than shared attributes.
Danielle Allen and Rohini Somanathan contrast
“given groups” with “emergent groups.” Given

groups are pre-determined based on demographic
characteristics, while emergent groups “form though
alliances around particular interest positions.” The
latter are “contingent matters, emergent from a variety
of social practices.”?’

These contrasting concepts implicate the kind of
proportionality an electoral system prioritizes, or
rather, is capable of prioritizing: should groups formed
around shared physical attributes be able to secure
representation in proportion to their numbers? What
about groups formed around shared interests? As
Mary Inman observes: “Although the organization
along shared interests may often coincide with
physical characteristics, such as race, because racial
minorities share many of the same concerns, this does
not have to be the case.”?®

iii The term was originally coined by Lani Guinier, who specified that “‘interest’ refers to self-identified interests, meaning those high salience needs, wants and interests
articulated by any politically cohesive group of voters. Interests, however, are not necessarily descriptive of an essentialist concept of group identity but are fluid and
dynamic articulations of group preferences.” Lani Guinier, The Triumph of Tokenism: The Voting Rights Act and the Theory of Black Electoral Success, Michigan Law Review

vol. 89, no. 5 (1991) at 1136.
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Since the 1960s, the U.S. winner-take-all system

has relied on “race-conscious districting, which
predetermines voting options based on a concept

of group representation.”?” Because winner-take-all
systems do not naturally optimize for representation
in proportion to numbers, ours has required remedial
interventions to correct (to some degree) its otherwise
non-proportional results. For example, the Voting
Rights Act’s provision that minority voters have an
equal opportunity to elect the candidates of their
choosing requires that single-member districts be
drawn in a way that is conscious of the demographics
of voters and the potential impact that the district lines
will have on descriptive representation. In practice,
mapmakers have often created a clear majority, or
sometimes a supermajority, of a minority voter-group
in one district while spreading that group’s remaining
members throughout the adjoining districts.” Such
remedies may be regarded as a “top-down approach
to democracy. Who will and will not have the power
to elect is decided in advance, including which racial
minority voters will have the power to elect and which
will not.”%

By contrast, proportional representation “allow][s]
voters to establish their own communities of interest
in each election. . . [and] to win representation
based on their proportion of the votes actually cast,”
explains Lani Guinier.?° This tends to result in more
descriptively representative outcomes (e.g., Black
voters are better able to elect Black representatives),
but also improved interest representation.

Danielle Allen similarly observes that proportional
representation “permits a world where we are

not starting with a pre-existing description of the
electorate that we then expect to see mirrored in

the results of an election. Instead, we are letting the
electoral processes themselves show us what the
patterns of affiliation are in the electorate.”3°

Party proportionality and proportionality based
on groups, including interest-based groupings,
are of course interrelated. In practice, systems of

proportional representation generate greater party
proportionality, which allows interest-based groupings
to emerge depending upon the cleavages captured by
the party. Those cleavages may be racial, though they
may also be socioeconomic, geographic, religious,
cultural and so forth.

iv The U.S. Supreme Court has over time changed the standards dictating how and to what extent race can be expressly considered in drawing such districts; and other
non-descriptive factors, such as the degree to which racial groups vote cohesively, are relevant. But Lani Guiner’s broader point holds in practice: existing interventions
used to improve racial representation within the single-member district system have often reflected a static conception of group interests and group representation.

Introduction 13



GLOSSARY OF KEY TERMS

electoral system
district magnitude
electoral formula

ballot structure
single-member districts

bloc voting

proportional multi-member
districts

winner-take-all

proportional representation

mixed-member proportional
representation

The sets of rules that govern how the preferences of voters are translated
into electoral outcomes. At minimum, these rules include district
magnitude, electoral formula, ballot structure and assembly size.

The number of seats per district. For instance, a district magnitude of
tive indicates a district represented by five representatives.

The rules used to convert votes into a determination of winners and
allocation of seats.

How voters can express their preferences when casting their votes. For
instance, voters may be able to indicate a single preference or rank their
preferences.

Districts represented by a single representative, i.e., with a district
magnitude of one.

Any multi-seat race in which a voter is allowed to cast as many votes
as there are seats to fill and the M candidates with the most vote totals
(where M is the district magnitude) are the winners.

Districts represented by two or more representatives, and in which seats
are allocated in rough proportion to votes. Proportional representation
requires the use of proportional multi-member districts.

An electoral system in which seats are allocated to winners on a
plurality or majority basis, such that a single party captures every
seat available within a district. Winner-take-all systems can use either
single-member districts or multi-member districts.

An electoral system that allows seats in a multi-member district to be
allocated in proportion to parties’ vote shares.

An electoral system in which some members are elected via winner-
take-all in single-member districts and others from multi-member
districts using a proportional formula, and in which the overall
allocation is roughly proportional to parties’ votes.

Introduction 14
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Since the Founding era, U.S. House elections have
been dominated by two variants of a winner-take-all
electoral system: single-member plurality’ and bloc
(or at-large) voting.’' After nearly two centuries, the
UCDA created a federal mandate to use the former’s
distinguishing feature: single-member districts.

While single-member districts can generate distinctly
non-proportional electoral outcomes — particularly
in contrast to more modern systems of proportional
representation — this was not necessarily intended by
their adoption across the U.S. In fact, single-member
districts long represented a more proportional option
to the bloc voting alternative.

Tracing the historical developments of both models
helps to explain the legislative logic behind the
UCDA as well as the decades of legal developments
that followed. It also helps to highlight the profound
impact of the path-dependent nature of America’s
electoral system. The dominance of these models

— both winner-take-all systems — reflected less an
expansive debate over the country’s manner of electing
officials and more the consequence of inheriting
systems at a time when few others existed or were
seriously contemplated. As Robert Dahl summarized,
the U.S. winner-take-all electoral system

was not the doing of the Framers, at least
directly, for it was shaped less by them than
by British tradition. The Framers simply left
the whole matter to the states and Congress,
both of which supported the only system they
knew, one that had pretty much prevailed

in Britain, in the colonies, and in the newly
independent states . . . . [Winner-take-all] was
the only game in town in 1787 and for some
generations thereafter.!

Since the UCDA became law, attempts to

remedy serious issues, such as the systematic
disenfranchisement of Black voters in congressional
single-member districts, were constrained by the
legal codification of the single-winner system itself,
directing lawmakers and the courts towards remedies
like drawing districts where minority groups have
“the ability to elect their preferred candidates.”3?

In practice, this has often meant creating majority-
minority districts. While alternative models —
including proportional systems proliferating across
other democracies — may have better fulfilled the
promise of one person, one vote, what began as British
tradition* would later bind America’s options by law.

As a prerequisite to policy analysis, the below
historical review places current policy discussions
regarding alternatives to the single-member district
rule — in particular, more proportional alternatives
— on a long continuum of advances and setbacks for
fairer representation.

Founding Era: State Discretion Over
Congressional Districts

In the 1780s, the rules governing legislative elections
varied widely across the original thirteen states. The
more populous states of Massachusetts, New York,
North Carolina, South Carolina and Virginia used

v Winners in single-member districts can be decided by plurality or majority rules. Plurality has traditionally been, and continues to be, more common in U.S. elections.
However, whether plurality or majority, single-seat races are by definition winner-take-all. For simplicity, this report will predominantly make reference to single-member
districts without regard for the allocation rule (e.g., without specifying single-member plurality).

vi To keep text simple, this report will use the general term “bloc voting” to reference any multi-seat race in which a voter is allowed to cast as many votes as there are seats
to fill, and candidates with the most (or a majority) of votes win. Bloc voting may be used in at-large elections, with multiple winners in a statewide election — sometimes
termed plurality (or majority) at-large; or with multiple winners in several multi-member districts. Bloc voting is also sometimes used synonymously with the term
Multiple Non-Transferable Vote (MNTYV). Typically under bloc voting, the more popular party is able to elect its full slate of candidates out of proportion to the votes

received, thereby depriving the second most popular party of any representation.

vii Malcolm Baalman argues against the common observation that the election of representatives “by a plurality of votes in a single-member constituency — was of

ancient lineage in Britain.” Instead: “What had been the rule, for several centuries, was generally the sending to Parliament, possibly (but not necessarily) after holding

an election, of two members, not one, for each county and borough constituency. Also present, but less common, were constituencies electing three or four members.”
Elections used “the voting method we today call the block vote, or the plurality rule in multi-member divisions.” First-past-the-post: a rogue’s practice?, On Elections (Jul.
31, 2018). See also Vernon Bogdanor, “Introduction” in Democracy and elections: Electoral system and their political consequences, Cambridge University Press (Vernon
Bogdanor and David Butler, eds., 1983) at 2-4. It may therefore be more accurate to reference plurality at-large as opposed to single-member plurality as a British
inheritance. Generally, because both are winner-take-all systems, it would be appropriate to claim that the U.S. inherited this class of electoral systems from Great Britain.
Amel Ahmed charts the movement from multi-seat districts in which winners were decided by a plurality or majority (as with plurality at-large) to single-member plurality
in Great Britain. Reading History Forward: The Origins of Electoral Systems in European Democracies, Comparative Political Studies vol. 43, no. 8-9 (May 18, 2010) at

1059-1088.
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districts to elect members of the state legislature. The
less populous states of Connecticut, Delaware, New
Hampshire, New Jersey and Rhode Island eschewed
districts altogether and selected their state legislators
through statewide elections on a “general
ticket,” which allowed all voters in a state
to vote for each seat up for election. Georgia
and Maryland employed a hybrid approach,
using districts but allowing voters to cast a
ballot in every race across the state.*

the election of representatives would be an ongoing
project,” leaving the matter open to both the states
and future Congresses and, in doing so, deliberately
creating “room for experimentation.”3*

While many aspects of the U.S. constitutional
design were deliberately conceived products of
reasoned debate, an ideal electoral system was

not one of them. Rather, lawmakers simply

The Constitution does not specify whether
congressional elections should use single- or
multi-member districts, instead generally
authorizing states to regulate the “Time,

Place, and Manner” of congressional

elections in the first instance and empowering
Congress to “make or alter such regulations.”** The
historical record suggests that a number of Framers
preferred single-member districts over bloc voting.*
That these were the only two principal options
considered — two variants of winner-take-all —is a
reflection of the unique historical moment: in creating
the first constitutional democracy, the Framers had
few models from which to borrow."i

The House of Representatives was conceived with the
principle of proportional representation in mind,?® but
the myriad ways polities now design their electoral
systems to produce meaningfully proportional
outcomes had yet to emerge, in theory or practice.
More than a century would pass before various other
countries pioneered proportional electoral systems in
lieu of winner-take-all.* While many aspects of the
U.S. constitutional design were deliberately conceived
products of reasoned debate, an ideal electoral system
was not one of them. Rather, lawmakers simply

took for granted, with slight modifications, limited
options inherited from Great Britain.>” As Jack Rakove
argues, the Framers in fact acknowledged as much:
they recognized that “designing many aspects of

took for granted, with slight modifications,
limited options inherited from Great Britain.

After the Constitution’s ratification, the more
populous states adopted single-member districts for
congressional elections, just as they had previously
done with their state legislative elections. The less
populous states elected their congressional delegations
at large (through the bloc vote). Larger states “tended
to have wide attitudinal variations within their
boundaries due to the differences between city and
rural interests, so many were compelled to hold district
elections. This way, their Representatives could be
familiar with the broader range of issues contained
within the state.”3° Smaller states, by contrast,

“lacked the expansive territory as well as the plethora
of interests characteristic of the larger states. As a
result, they opted for at-large elections since their
Congressmen could know and adequately represent
the entire state.”*°

The two different systems gave rise to two very
different dynamics, with direct implications for the
number of seats either major party might secure. States
with single-member districts typically elected mixed
congressional delegations reflecting the different
regional preferences throughout the state: for instance,
a more rural district might select a candidate of one

viii Many electoral innovations around the world in the years since, including most forms of proportional representation, require political parties in order to select
candidates and allocate seats. Given that political parties did not yet exist in the United States in the 1780s, and that many Framers seemingly hoped that voters would
instead choose their representatives based on individual character and fitness, it is unsurprising that such alternatives were not contemplated at the time. See Richard
Hofstadter, The Idea of a Party System: The Rise of Legitimate Opposition in the United States, University of California Press (1969).

ix Party-list proportional representation — now the dominant model of proportional representation among the world’s democracies — was also proposed in the U.S. as
early as 1844, just as similar proposals were (independently) being developed in Europe. An Early Essay on Proportional Representation, The ANNALS of the American

Academy of Political and Social Science vol. 7, no. 2 (1896) at 61-80.
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party, and a more urban district a candidate from
another. A single winner per district still meant that
many voters failed to secure any representation;

as discussed in more detail below, single-member
districts certainly did not fulfill the principle of
proportionality. They increased the likelihood of some
degree of representation for minority views in the
state’s delegation to the House, even if minority views
within each district lacked representation.

On the other hand, states with bloc voting consistently
delivered their entire delegation to the party with a
statewide majority, thereby depriving the minority

FIGURE 1

BLOC VOTING IN PRACTICE

Bloc voting is a distinctly non-proportional electoral system in which multiple winners per district are decided by a

party of any congressional representation. In the
ensuing decades, state and federal officials in single-
member district states recognized the relatively
unrepresentative outcomes of bloc voting and sought

to abolish it through a U.S. constitutional amendment.

These efforts made considerable progress, but all
fell short of the high bar set by Article V of the
Constitution.*

plurality or majority of votes rather than allocated in proportion to votes. In practice, bloc voting permits a single
party to sweep a multi-seat election out of proportion to its vote share.

Votersin a
Multi-Seat
District

49% of voters

Bloc Voting

In a multi-seat district, bloc
voting can give 100% of the
seats to a party that wins 51%
of the vote.
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1842 Apportionment Act: Congress
(In Theory) Bans Bloc Voting

By 1842, approximately a quarter of states with
multiple Representatives were using the bloc vote for
congressional elections. After Alabama’s Democratic-
controlled state legislature switched to bloc voting,
Democrats promptly won all 5 congressional seats.*?
Concerned about similar changes taking hold
elsewhere, Whigs in Congress added an amendment
prohibiting bloc voting in congressional elections to
the pending decennial apportionment bill:*

[IIn every case where a State is entitled to

more than one Representative, the number to
which each State shall be entitled under this
apportionment shall be elected by districts
composed of contiguous territory equal in number
to the number of Representatives to which said
State may be entitled, no one district electing more
than one Representative.*

The amendment produced a rancorous debate
in Congress, as this was the first time
Congress sought to exercise its authority

to regulate the “Manner” in which states
administered congressional elections

under the Constitution’s Elections Clause.**
After intense debate over federalism and
anti-commandeering principles, whether
“Manner” included the use of districts, and
the permissible ends to which Congress could
exercise its Elections Clause power, Congress
passed, by narrow margins in both the House
and Senate, the apportionment bill with the
single-member district requirement.*

Nevertheless, four states ignored the

federal ban and retained bloc voting in the
subsequent congressional election in which
Democrats won a majority of seats in the House.
Advancing the losing constitutional arguments from

the 1842 debate, the new House majority voted to
seat the disputed representatives-elect from those four
states.*®

At its heart, the debate over the winner-take-all models
was about the respective proportionality of their
outcomes: whether a state’s congressional delegation
roughly reflected the population’s partisan make-up,
with both majority and minority party representatives
securing a seat at the table, or whether a party could
effectively sweep every seat despite a substantial share
of the electorate favoring another party. Of the two
models, single-member districts clearly facilitated
more proportional outcomes than bloc voting.

Single-member districts — as with bloc voting,

still a winner-take-all system — were by no means
optimal for ensuring votes proportionally translated
into seats. While the U.S. has continued to use a
winner-take-all electoral system, other democracies
adopted proportional multi-member districts over the
course of the 19th and 20th centuries to produce more
representative outcomes.*’

At its heart, the debate over the two winner-
take-all models was about the respective
proportionality of their outcomes: whether

a state’s congressional delegation roughly
reflected the population’s partisan make-

up, with both majority and minority party
representatives securing a seat at the table, or
whether a party could effectively sweep every
seat despite a substantial share of the electorate
favoring another party.

x Article I, Section 2 of the U.S. Constitution requires that House seats be reapportioned among the states after each decennial census. Initially, Congress managed

this process directly, using updated census figures each decade to pass an apportionment bill that specified how many seats each state would have until the subsequent
reapportionment ten years later. As the U.S. population grew, Congress repeatedly expanded the total number of Representatives in the House with each apportionment
to maintain a modest ratio between constituents and representatives. Under this process, the House grew from 105 members in 1792 to 240 following the 1830 census.
Caroline Kane, Gianni Mascioli, Michael McGarry and Meira Nagel, Why the House of Representatives Must Be Expanded and How Today’s Congress Can Make It Happen,

Fordham University School of Law Democracy and the Constitution Clinic (Jan. 2020) at 6.
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Late 19th & Early 20th Centuries:
A Growing Single-Member District
Consensus

Despite the intensity of these initial debates, the
question of whether Congress could prohibit bloc
voting for congressional elections quickly fell out of
controversy.

The 1850 apportionment bill made no reference to
districts and did not purport to limit the number

of permitted Representatives in any district.*® The
1862 apportionment bill resuscitated the 1842 Act’s
single-member requirement, yet there was little debate
in Congress over its inclusion.** Congress retained
that requirement in apportionment bills passed over
the next few decades with little fanfare, including in
the final decennial reapportionment bill in 1911.%°
Following the precedent set in the 1840s, some states
occasionally ignored single-member requirements and
elected Representatives through the bloc vote.*!

By means of decennial apportionment bills and
periodic legislation affording newly admitted states
new seats in Congress, the House had grown to 435
members by 1920.52 After decades of simmering
dissent over the propriety of continuously expanding
the House, a preference to limit further expansion
increasingly predominated among its members.>?
With a surge of immigration in the 1910s,* 60
additional seats would have been needed to sustain
the prior balance, and some members argued

that such an expansion would make the chamber
unwieldy, and, as a practical matter, cramped.>*
Members may also have perceived a significant new
addition of seats as “diluting their own power.”** The
controversy produced a legislative stalemate in the
Senate, with Congress failing to pass any decennial
apportionment legislation after the 1920 census — the
only time in U.S. history that Congress abdicated this
constitutional obligation.*®

Congress revisited the issue of apportionment and the
size of the House throughout the 1920s, with public

pressure mounting on the eve of the next decennial
census.’” After extensive debate and negotiations,
Congress in 1929 passed a law that set a permanent
administrative method for apportioning House seats
after each census and that capped the House at 435
members.>® This law was silent as to whether states
were required to use single-member districts.

In 1932, the Supreme Court ruled that restrictions
set forth in earlier apportionment bills were void
upon completion of the subsequent apportionment.>°
This meant that the 1911 single-member district
requirement was no longer binding law, and bloc
voting for congressional elections was permitted
until Congress decreed otherwise given that the 1929
law included no such prohibition. In 1941, Congress
amended the 1929 statute to adjust the permanent
apportionment methodology and to authorize

the judicial imposition of bloc voting in certain
circumstances, namely, if a state lost a congressional
seat after decennial apportionment and failed to
complete redistricting by the next election.®

Over the next few decades, at least nine different states
with more than one Representative used bloc voting
for congressional elections at one time or another, but
the practice largely fell out of favor by the early 1960s.
By that time, only New Mexico and Hawaii were still
using the bloc vote (and with only two House seats
each).®!

Meanwhile, many states were abusing the single-
member district system to diminish minority (racial
and party) political power. In both congressional
and state legislative maps, large urban populations
were often crammed into a small number of districts,
while sparsely populated rural areas received
disproportionately large numbers of seats. As a
result, the population in each urban district was
often substantially larger than in rural districts,
artificially amplifying the power of rural voters and
diminishing the power of urban voters. Nonetheless,
in 1946, a plurality of the Supreme Court decided
that the districting process was “peculiarly political”

xi Further complicating the politics at the time were two other seismic shifts in the American electorate: the start of the Great Migration in the 1910s, resulting in the
eventual relocation of approximately six million Black Americans from the South to states in the North, Midwest, and West; and the ratification of the 19th Amendment

in 1920, which finally permitted tens of millions of female voters to cast a ballot.
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and therefore not suitable for judicial evaluation and
intervention.*!

Early 1960s: Judicial Scrutiny Over
District Plans

In the early 1960s, the Supreme Court reversed course
and held that the constitutionality of a districting
scheme was subject to judicial review.®? In a quick
succession of cases, the Court articulated and applied
the “one person, one vote” rule, which required states
to draw legislative districts containing approximately
equal population to ensure that “one man’s vote in a[n]
... election is to be worth as much as another’s. il

These decisions broke new ground by permitting
federal courts to provide a meaningful check on

a common abuse in the drawing of district maps,
namely, giving disproportionate voting power to
rural (and predominantly white) voters by packing
large numbers of urban voters into a small handful of
districts. These rulings also permitted federal courts
to impose judicially-drawn maps and other tailored
remedies. While such remedies were supposed to
comport with state policy when possible, courts
were permitted to set aside state policy when the U.S.
Constitution compelled a different outcome.%

At the time, countless single-member district local,
state and congressional maps throughout the country
were in violation of the “one person, one vote”
principle. While the rural-urban distortion may have
been particularly pronounced in the Jim Crow South,
the problem was nationwide.

1967: The Single-Member District
Mandate

Members of Congress grew increasingly concerned

that a federal court would not just invalidate their
state’s congressional single-member district plan, but
would impose bloc voting — in particular, statewide
at-large elections — as a provisional remedy until

the state legislature could draft a compliant single-
member district plan. Such a remedy would address
malapportionment across single-member districts
with the blunt approach of simply eliminating districts
altogether, and would almost necessarily hand a single
party control over a state’s House delegation out of
proportion to the votes the party received.

This was not merely a theoretical concern by 1967:
“At the time . . . at least six District Courts . .. had
suggested that if the state legislature was unable to
redistrict to correct malapportioned congressional
districts, they would order the State’s entire
congressional delegation to be elected at large.”**
Indiana was under a court order to use an at-large
system in the 1968 congressional election unless it
could adopt a lawful single-member district plan in
time.®®

The House and Senate struggled to come to agreement
on a redistricting bill that would have largely banned
bloc voting while preventing courts from forcing
states to redistrict until after the next census. When
the conference report for the redistricting bill was
considered on the Senate floor, Senator Howard

Baker (R-TN) urged his colleagues to reject it and
offered an alternative as an amendment to an
unrelated immigration bill that happened to be up for
consideration.®® The alternative required that all states
with more than one Representative use single-member
districts in all future congressional elections.*¥ The
amended bill passed in the House and Senate, and
was signed into law by President Lyndon Johnson

on December 14, 1967. The single-member district

xii Colegrove v. Green, 328 U.S. 549 (1946). The Appendix at the conclusion of the Colegrove opinion lists the biggest disparity between congressional districts within each
state as of 1946. In Illinois, the largest district had more than eight times the population of the smallest. In Ohio, the largest was four times bigger than the smallest, and

many other states had districts two or three times larger than others.

xiii Wesberry v. Sanders, 376 U.S. 1, 18 (1964); see, e.g., Reynolds v. Sims, 377 U.S. 533 (1964); Gray v. Sanders, 372 U.S. 368 (1963). In Wesberry, the Court explained that
“[t]his rule is followed automatically, of course, when Representatives are chosen as a group on a statewide basis, as was a widespread practice in the first 50 years of our
Nation’s history.” 376 U.S. at 18. In dissent, Justice Harlan observed that states were therefore required to either (i) attempt the difficult task of creating single-member
districts of roughly equal size or (ii) elect all Representatives at-large. /d. at 20 (Harlan, J., dissenting). While the broad principles are similar, the Supreme Court has
recognized some differences in the “one person, one vote” doctrine when applied to congressional elections vis-a-vis state and local elections.

xiv The amendment offered a temporary exception for Hawaii and New Mexico for the upcoming election for the 91st Congress.
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provision, now referred to as the UCDA, was codified
in2 U.S.C. § 2c.x

Supporters of Baker’s amendment cited the

prevention of judicially imposed bloc voting as their
driving motivation.®” Scholars have observed other
motivations behind the bill, including simply that
Democrats — who at the time controlled both houses
of Congress as well as the presidency — perceived that
they would stand to gain from a single-member district
mandate.*®

Another motivation may have been related to the
Voting Rights Act (VRA) of 1965, which had passed
less than two years prior. Some states had previously
used the bloc vote to suppress minority representation,
and there had been a renewed proliferation of state
and local bloc voting schemes in the South over the
prior few years.® In the wake of the VRA, Southern
states were threatening the use of bloc voting to
nullify the voting strength of Black residents.”® Some
members of Congress may have supported the UCDA
(or similar redistricting legislation) to protect Black
voting rights.™

xv While the UCDA only regulates congressional elections, the ensuing decades also saw a steady decline in the use of bloc voting for state legislatures. In 1955, only 9
states elected all their representatives through single-member districts. By 1984, three-fourths of all lower-chambers and eleven in twelve upper-chambers were selected
from single-member districts. Richard G. Niemi, Jeffrey S. Hill and Bernard Grofman, The Impact of Multimember Districts on Party Representation in U.S. State Legislatures,

Legislative Studies Quarterly vol. 10, no. 4 (Nov. 1985) at 441-455.

SUPPRESSING MINORITY REPRESENTATION
THROUGH THE BLOC VOTE

Bloc voting typically produces distinctly non-
proportional results. In practice, one party or voter-
group usually wins in a landslide, electing its full slate
of candidates out of proportion to votes received.

As with proportional representation, bloc voting

uses multi-seat districts; but unlike proportional
representation, it allocates winners by a plurality

or majority rule rather than proportionally. As Rein
Taagepera explains: “The multi-seat district, usually
conducive to proportional representation, is thus
converted into a tool of absolute control by the
majority. The larger the district magnitude, the worse
off the minority parties or groups are likely to be.””
For instance, in a ten-seat district, 51 percent of voters
are functionally able to elect all ten seats, rather than
the five that would correspond to their vote share. The
system has been employed in various jurisdictions
across the U.S. to suppress racial and ethnic minority
representation.

There is little evidence that bloc voting initially
developed and spread in the U.S. for the purpose of
diluting minority voting power. Neither citizenship
nor the right to vote were granted to Black people
during the 18th and much of the 19th centuries
when bloc voting was common across the states;
and whites after the Civil War used various other
means, from voter registration barriers to terrorism,
in order to prevent Black enfranchisement. During
the Progressive Era, however, the spread of bloc
voting in both the South and the North could be
tied more closely to an intent to suppress minority
representation.

In the early 20th century, municipal reformers sought
to handicap political parties and “machine politics”
through nonpartisan elections in at-large districts.
Replacing “ward politics” with at-large schemes

was “intended to promote a citywide approach to
municipal problems among councilmen.””® Reformers
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argued that replacing single-member districts (or

the “ward system”) with at-large elections (bloc
voting) “would attract a ‘better class’ of council
members. . . [who] would have to appeal to more

than a particular neighborhood or ethnic group, and
therefore were more likely to be people of education
and accomplishment.”” Reformers were also “de
facto aiming at reducing the influence of immigrants
and (the very few) black voters.”” The effects were
pronounced. A 1979 study found that “blacks living
in cities with at-large elections have half the chance
of electing a member [of choice] as blacks in cities
using wards.”™ A 1986 study found that “at-large
electoral systems dilute minority votes throughout
the entire nation, not just in southern cities,” and that
“voting dilution is even more acute in other parts of
the country.””” The switch from bloc voting to single-
member districts for many state assemblies in the
1970s and 1980s corresponded with significant gains
in Black representation, illustrating the penalties bloc
voting had imposed on electoral minorities.™

In the immediate wake of the VRA, white majorities
in the South “reacted strategically to this federal
legislation by changing the electoral rules” — in
particular, by imposing bloc voting — “in order to
minimize minority representation.”” The intention
was to sweep seats.®® In January 1966, for example,
the all-white Mississippi state legislature passed over
a dozen bills concerning election laws, most of them
focused on implementing bloc voting.®* As the 24th
Amendment and the VRA stripped white majorities of
various disenfranchisement tools, such as poll taxes
and literacy tests, they turned instead to changing
electoral rules. Richard Engstrom and Michael
McDonald observed in 1986 that since the passage of
the VRA, “the previous preoccupation with denial of
the vote has shifted to a more contemporary concern,
dilution of the vote” — namely, electoral schemes that
generate “a white citywide majority. . . as one of the
major techniques for reducing the potential impact of
the black vote.”#?

Despite this troubling history, bloc voting remains the
prevailing electoral system for local elections across
the U.S. 64 percent of American city council elections

used the system as of 2012, along with nine state
legislative chambers.® It also is the system used by
most states today (termed the “General Ticket System”)
for allocating electors to the Electoral College.®*
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1970s & 80s: Redistricting
Jurisprudence & Vote Dilution

Once the UCDA was in effect, litigation over
congressional apportionment was necessarily limited
to the appropriate use of single-member districts.
However, the use of bloc voting for state and local
elections produced considerable litigation and led

to the ongoing development of the Supreme Court’s
redistricting jurisprudence.®”

In a series of cases, the Supreme Court concluded
that at-large “multimember districts are not per se
unconstitutional.”®® Even when elections failed

to deliver a “racial group” with “legislative seats

in proportion to its voting potential,” the system
would be upheld unless that group could prove that
its “members had less opportunity than did other
residents in the district to participate in the political
processes and to elect legislators of their choice.”®"

In 1980, the Supreme Court held that proof of a
“racially discriminatory motivation” was needed to
challenge a district map under Section 2 of the VRA.%8
This decision radically changed the landscape of
voting rights litigation, insulating countless facially
neutral laws with discriminatory effects from legal
challenge. Congress recognized and sought to fix

this problem while renewing several expiring VRA
provisions in 1982; the proposed fixes to Section 2
were a focus of extensive hearings and debate on VRA
reauthorization.The principle objective was to reject
the Court’s interpretation of the VRA and clarify that
Section 2 only required proof of discriminatory effects,
irrespective of discriminatory intent.®

Opponents of reform argued that an “effects” test
would create liability based on non-proportional
outcomes alone. Indeed, as proportional models

in many democracies were making clear, plenty of
alternative electoral systems weighted votes more
equally than the winner-take-all systems dominant

xvi Thornburgv. Gingles, 478 U.S. 30, 80 (1986) at 50 (holding that a Section 2 violation required a “minority group. . .

in the U.S.; some advocates in the U.S. were

even expressing hope for the judicial imposition

of proportional representation.” Ultimately,
compromise language expressly disclaiming any right
to proportional racial outcomes was added.”* The
final bill passed by overwhelming margins in both
chambers with strong bipartisan support.

Several years later, the Supreme Court applied the
effects test and held that several North Carolina

state legislative bloc voting systems violated Section
2 because they “caused black voters. . . to have less
opportunity than white voters to elect representatives
of their choice.”* Gingles v. Thornberg provided a

new framework for evaluating when a districting
plan impermissibly allocated minority voters across
districts to dilute their vote share.’* In practice, it
incentivized states to create one or a small handful of
“majority-minority” districts, that is, single-member
districts where the minority racial group constituted a
majority and could elect its preferred candidate.*"!

This new rule did not ensure that Black voters’ ballots
would matter equally. In most single-member districts,
Black voters would continue to constitute a minority,
unable to elect a candidate of their choosing. Even
today, a majority of Black voters in states with racially
polarized voting are electoral minorities in their
districts.” Constituting a certain share of an electorate
within a state would not translate into an equivalent
share of seats. To illustrate, consider a single-member
district where 40 percent of the electorate is Black.
Assuming they vote cohesively,® Black voters secure
zero representation, while a 60 percent white majority
secures 100 percent. If this minority-majority
distribution remains consistent across all of a state’s
districts, the minority is in practice barred from any
representation statewide.

Creating “majority-minority” districts worked to
provide some representation while still perpetuating
pervasive underrepresentation. States such as South

to demonstrate that it is sufficiently large and

geographically compact to constitute a majority in a single-member district.”). Gingles did not expressly require a majority-minority district in order to comply with the
VRA; the analysis also considered various factors such as the level of racial polarization, crossover voting, turnout differentials, etc. As a result, an “influence district” —
where the racial group constituted a substantial portion of the constituency but less than a majority — has at times been sufficient in some circumstances. See Christian R.

Districts or Black Influence Districts? Evaluating the Representation of African Americans in the Wake of Georgia v. Ashcroft (Mar. 9, 2007). However, the

key takeaway is that Gingles created a clear incentive to concentrate Black and Latino voters in a smaller number of districts.
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Carolina in 1990 drew a single majority-minority
district out of seven. In effect, one of its

seven House seats — 14 percent — would be a
candidate chosen by Black voters. Yet, since
that district’s creation, South Carolina’s Black
population has remained at greater than

25 percent. Gingles may have established a
mechanism for blunting the system’s worst
potential effects, but as a winner-take-all
model, single-member districts would continue
to produce non-proportional results along
racial lines.

1990s & Early 2000s: Emerging
Conflicts & Constitutional Limits

Following the new guidance set forth in Gingles,
various states drew congressional majority-minority
districts during the 1990 redistricting cycle. (The
number of influence districts* also increased.) Gingles
was celebrated for rapid gains in Black representation:
there were twice as many Black Representatives
elected to the House in 1994 (41) as compared to 1986
(20).7

In many states, the consolidation of Black voters into
one or two majority-minority districts also allowed for
many neighboring districts to become overwhelmingly
white and Republican.”® Republican leadership,
including then-Minority Leader Newt Gingrich and
the Bush Department of Justice, embraced majority-
minority districts as a political windfall.® Consider
Gingrich’s home-state of Georgia. Before redistricting,
Democrats controlled 9 out of 10 seats, though there
was only one Black member of the delegation, Rep.
John Lewis. After the 1994 election, Georgia had

two additional Black members (Rep. Sanford Bishop
and Rep. Cynthia McKinney), but white Republicans
occupied 7 of the state’s 11 congressional seats.

While political realignment and an historic midterm
environment allowed Republicans to increase their
vote share across the state, their new seat share was

disproportionately high.

In most single-member districts, Black voters
would continue to constitute a minority, unable
to elect a candidate of their choosing. Even
today, a majority of Black voters in states with
racially polarized voting are electoral minorities
in their districts.

The design of majority-minority districts requires, by
definition, that voting populations be geographically
segregated enough for a minority to otherwise
constitute a majority, either naturally or deliberately.
According to Marsha Darling, these districting
schemes in effect determine which minority voters
will have the power to elect a candidate of their
choosing and which will not, such that“[m]inority
group members that happen not to live in a [majority-
minority] district must be content with minority
representation from outside their own district” — with
“virtual, not actual, representation.”® Implications
may also extend to the nature of coalitional politics
that do and do not emerge. Lani Guinier, an early critic
of single-member districts and their implications for
voting rights and minority representation, observed
that majority-minority districts “carve up politically
viable communities of interest. . . arbitrarily limit[ing]
electoral choices based solely on where particular
voters happen to live.”'! In her view, the artificial
packing together of certain groups breaks apart real
and potential political coalitions that span race while
artificially reinforcing racial divides:

[IIn order to create majority-black districts,
racially homogeneous white districts are also
created on the assumption that white voters
are a racially undifferentiated mass. The
result often is that moderate white voters are

xvii These are districts where racial minorities do not constitute a majority but nonetheless “influence” electoral outcomes. Richard Engstrom more particularly defines
them as districts “in which minority voters are not viewed as having an opportunity to elect a member of their group, but do have an opportunity to help choose the winner
from among the white or Anglo (and sometimes other) candidates contesting that election. The choice of minority voters in these contests do not necessarily equate to a
‘representative of choice,” in the nomenclature of Section 2 [of the VRA], or a ‘preferred candidate of choice,’ per Section 5. On the contrary, it is simply a choice between
what is available.” Redistricting: Influence Districts — A Note of Caution and a Better Measure, The Chief Justice Earl Warren Institute on Law and Social Policy (May 2011) at

2.
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submerged in the resulting majority-white
district, separate from blacks who would form
coalitions with them but for [single-
member districting]. Thus, districting
limits options of white, as well as black,
voters. 102

Guinier also argued that the insistence of
majority-minority districts “to remedy the
electoral aspects of minority vote dilution

. exclusively to retain winner-take-all
elections”% has come at the expense of
imagining alternative electoral systems that
“would assure fair minority representation
and would better reflect all voters’ true
preferences,” including “proportional or semi-
proportional representation.”’** Writing in the early
1990s, Guinier lamented that “[s]Jingle-member
districts are preferred despite their tendency to waste
votes, to encourage gerrymandering, and to achieve
less than full proportionality.”10

Indeed, the “wasted vote” effect generated by
grouping minorities into majority-minority districts
remains stark today. In a district with a 65 percent
Black electorate, for example, at least 15 percent

do not contribute to the outcome; those votes could
have contributed to securing additional minority
representation in a neighboring district.ii In
Mississippi’s 2nd congressional district, Rep. Bennie
Thompson won the 2018 election with 71.8 percent
of the vote and the 2020 election with 66 percent. At
the same time, Black voters in adjoining Mississippi
districts were unable to elect the candidates of their
choosing or meaningfully affect the outcomes.

Margins of victory tend to be “overwhelming” in
majority-minority districts.x*

The UCDA prohibited states from exploring
alternative systems — such as proportional
representation — to remedy the problematic
effects of single-member districts. Instead, any
proposed solutions to the system’s dilution

of minority voting power were bound by the
system itself.

Through the 1990s and 2000s, the Supreme Court
heard a number of cases involving majority-minority
congressional districts, where it clarified the manner
in and degree to which state legislatures could (or
must) consider race when drawing district lines.!%®
None contemplated alternatives to the single-
member district model itself.* The UCDA prohibited
states from exploring alternative systems — such

as proportional representation — to remedy the
problematic effects of single-member districts. Instead,
any proposed solutions to the system’s dilution of
minority voting power were bound by the system
itself. As John R. Low-Beer observes,

Two fundamental values underlie the
Supreme Court’s debate about constitutional
rights in voting: majority rule and minority
representation. The debate has taken the
traditional system of winner-take-all single-
member districts as a given. Yet within the

xviii This also means that gains among voters by an opposing party in these districts often fail to translate into seat gains. In 2022, with 60 percent of the vote, Rep.
Bennie Thompson’s margin of victory had contracted, as had the margins of some others representing majority-minority districts. See Linda Sdnchez, Ballotpedia (2022).
But as Sean Trende observes, improved performance by Republicans among “Black and especially Hispanic voters . . . didn’t translate into seats.” @SeanTrende, Twitter
(Nov. 10, 2022), https://archive.vn/UafiY.

xix Andrew Spencer, Christopher Hughes and Rob Richie, Escaping the Thicket: The Ranked Choice Voting Solution to America’s Districting Crisis, Cumberland Law Review
vol. 46, no 2. (Jun. 22, 2016) at 398. Indeed, the Department of Justice under the Reagan and Bush administrations advised states to draw majority-minority districts such
that minorities would constitute upwards of 65 percent of the electorate, in effect creating “supra-Democratic districts.” Paul E. Peterson, “A Politically Correct Solution to
Racial Classification” in Classifying by Race, Princeton University Press (1995) at 11-12.

xx Of note, at the turn of the century, the Supreme Court tried to reconcile the 1941 statute (requiring at-large congressional elections in certain circumstances) with the
1967 statute (requiring the use of single-member districts). Branch v. Smith, 538 U.S. 254 (2003). In Branch v. Smith, a majority agreed that the 1967 law did not implicitly
repeal the 1941 law. However, there was no majority as to the operative effect of the seemingly contradictory provisions. The plurality concluded that the 1941 law
applied only as a “last-resort remedy” — that is, only when “the election is so imminent that no entity competent to complete redistricting pursuant to state law (including
the mandate of [the 1967 law]) is able to do so without disrupting the election process.” Id. at 275. Justices O’Connor and Thomas disagreed, stating that the 1941 law
controls until a state has redistricted pursuant to state law, requiring a federal court to “order at-large elections” in the meantime. /d. at 300 (O’Connor, J., concurring in
the judgment). Under their rationale, only once a state has completed redistricting is a federal court bound by the 1967 command to use single-member districts. /d. at
299-300 (O’Connor, J., concurring in the judgment). This issue remains an open, unsettled question.
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traditional system, neither value is fully
attainable, and gains in one are often traded
off against losses in the other. ... The
Court’s efforts to resolve this issue within the
parameters of the existing electoral system
are in vain, leaving it thrashing about in the
political thicket.1°

Scholars have thus long proposed that other electoral
systems beyond winner-take-all, such as proportional
representation, could more effectively remedy
systematic underrepresentation of racial minority
groups and harmonize values articulated by the
courts.!08

21st Century: Worrisome Trends

As problems with single-member districts persist

and worsen — for example, with legislatures further
diluting the electoral strength of Black voters through
aggressive racial gerrymandering, and locking-out
the opposing party from fair competition through
aggressive partisan gerrymandering!® — remedies
reliant on existing legal tools appear increasingly
ineffective.

In 2013, the Supreme Court effectively invalidated
the VRA’s preclearance regime in Shelby County

v. Holder*'° For decades, a number of states and
jurisdictions with particularly egregious histories of
racial discrimination in voting had to seek approval
from the Department of Justice or a federal court prior
to changing voting laws or redistricting, with the state
bearing the burden of proving the new laws or district
map did not have a racially discriminatory effect or
purpose. Preclearance would be denied if a proposed
map produced a “retrogression in the position of
racial minorities,” i.e., a reduction in “the number of
districts in which minority groups could ‘elect their
preferred candidates of choice.””*'* While Congress
could attempt to legislate a new coverage formula to
determine which states are subject to preclearance
(thereby addressing the specific issue in Shelby
County), there is a serious risk that the Supreme Court
would invalidate any new coverage formula or even the
preclearance mechanism itself (a question it expressly
reserved in Shelby County).''?

In 2018, the Supreme Court made it more difticult

to prove a legislature’s discriminatory intent under
Section 2 in Abbott v. Perez.''®* And in 2021, the Court
made it more difficult to prove that a state law imposes
a racially disproportionate burden on the right to vote
under Section 2 in Brnovich v. DNC.}*

A case currently pending before the Supreme Court,
Merrill v. Milligan, is another concerning sign that
the Court intends to further weaken the VRA. In
February 2022, the Supreme Court issued a surprising
emergency order staying the lower court’s ruling that
found Alabama'’s congressional map in violation of
Section 2, thereby allowing use of a racially dilutive
map for the November 2022 election.!*® It is possible,
if not likely, that the Court’s decision on the merits
(expected by June 2023) will make it more difficult to
bring successful racial dilution claims under Section
2. The ruling might involve changes to the traditional
Gingles framework or the introduction of an entirely
new liability standard under the VRA. Either way, the
Court is expected to make it more difficult for voting
rights plaintiffs to seek equitable representation for
minority voters.

Additional threats to the VRA are percolating

through the federal courts. Most prominent is a case
in Arkansas, where a federal court held — for the

first time in the law’s nearly sixty-year history — that
only the U.S. Attorney General can file suit under
Section 2.11¢ This would eliminate the overwhelming
majority of VRA suits and shift all responsibility to
the Department of Justice, which lacks the resources
(and in some administrations, the will) to adequately
protect these interests. As of March 2023, the

appeal of that decision remains pending before the
Eighth Circuit. It seems highly likely the Supreme
Court will eventually take up this question in this

or a future case; at least two justices have expressly
signaled their openness to this new limitation.!'” This
approach would be a radical departure from decades of
precedent, but it is not inconceivable given the current
Court’s hostility to the VRA.

The VRA is not the only safeguard under attack.
In 2019, the Supreme Court held that claims of
unconstitutional partisan gerrymandering could
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not be entertained in federal court.!*®* And while
that decision purported to limit its reach to the

U.S. Constitution and federal courts — with the
majority making clear that state courts were free

to regulate partisan gerrymandering as dictated by
state constitutional and statutory law!!® — even that
limitation is now being drawn into question.

A newly contested question is whether, and to what
extent, state constitutions apply to congressional
elections, and may therefore prohibit partisan or
racial gerrymandering. Once a fringe concept, the
“independent state legislature” theory contends
that the Election Clause in the U.S.

Constitution entrusts state legislatures

alone with authority over administration of
congressional elections.?® Under this theory,

state constitutional provisions do not apply

to federal elections and state courts therefore

may not remedy abusive practices of state
legislatures that violate state constitutions,

such as gerrymandering. In December 2022,

the Supreme Court heard arguments in Moore

v. Harper, which presents the question of whether
the North Carolina Supreme Court’s ruling that the
latest congressional map is an unlawful partisan
gerrymander under state law violates the Elections
Clause.'?! A ruling was expected by June 2023, but,
in a highly unusual and controversial decision, the
North Carolina Supreme Court granted rehearing in
the underlying case in February 2023. As a result, it is
possible that the U.S. Supreme Court will not issue a
ruling on the independent state legislature theory in
Moore due to this unexpected procedural development.
To the extent the Supreme Court embraces any form

of the independent state legislature theory in Moore or
a subsequent case, there are likely to be implications
regarding the extent to which state legislatures are
constrained by state constitutions, state courts and
even gubernatorial vetoes when drawing congressional
maps or changing voting rules.

For decades the U.S. has relied on judicial remedies
to mitigate the worst effects of single-member
districts, including the dilution of racial minority
voting power. These remedies have provided crucial
protections against invidious attempts to exclude

or minimize minority political participation. Still,
current solutions have delivered mixed results; and
recent and anticipated rulings suggest that remaining
protections may be weakened or eliminated. But

even supposing zealous judicial oversight, systematic
underrepresentation of minority groups would
nonetheless persist given the non-proportional effects
inherent to single-member districts. Reform efforts
have thus contemplated other electoral systems that
would, inherent to their structure and design, provide
more proportional outcomes and therefore lessen or
obviate the reliance on these remedies.

Even supposing zealous judicial oversight,
systematic underrepresentation of minority
groups would nonetheless persist given the
non-proportional effects inherent to single-
member districts.
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PAST EFFORTS AT REFORM

For at least three decades, advocates and lawmakers
have sought to reform the single-member district
mandate through various legislative proposals.™
None, of course, have become law; but they have
increased in their sophistication over time.

In October 1995, Rep. Cynthia McKinney**i
introduced the Voters’ Choice Act (H.R. 2545).122 The
bill granted states the discretion to use single-member
districts, multi-member districts or a combination

for congressional elections and specified that any
multi-member districts would need to use certain
semi-proportional systems.'?* The bill also included a
requirement that any states employing multi-member
districts ensure that “the number of residents per
Representative in a district shall be equal for all
Representatives elected.” i Rep. McKinney re-
introduced slightly revised versions of this bill in four
of the next five Congresses.!**

In March 1999, Rep. Mel Watt®¥ introduced the
States’ Choice of Voting Systems Act (H.R. 1173) to
repeal the UCDA and grant states the discretion to
use single-member districts, multi-member districts,

or a combination for congressional elections.?* The
draft included just two limitations: any congressional
districting plan must (i) “meet[] the constitutional
standard that each voter should have equal voting
power” and (ii) “not violate the Voting Rights

Act of 1965.” In September 1999, the Judiciary
Subcommittee on the Constitution held a hearing on
the bill and Republican Rep. Tom Campbell, who had
been a professor of constitutional law at Stanford Law
School, testified in support.}?° The Justice Department,
under then-Attorney General Janet Reno, supported
the bill, as did the Deputy Assistant Attorney General
in the Civil Rights Division, Anita Hodgkiss,*¥ who
provided supportive testimony.'?” Opposition by other
witnesses!?® included concerns that the bill would
“open the door to the use of controversial electoral
systems,” including “proportional representation.”*v

In recent years, Reps. Jamie Raskin, Don Beyer, Joe
Neguse and several other members have introduced
the Fair Representation Act* — a substantially
more detailed bill than preceding reform proposals.
Most relevant for present purposes is Title II, which
requires all states with six or more Representatives

xxi Some Members of Congress were advocating for a transition to proportional or semi-proportional representation for the House as early as the 1860s. E.g., S. 722, 40th

Congress (1869); H.R. 922, 52nd Congress (1892); H.R. 20737, 63rd Congress (1915).

xxii McKinney’s motivation to pursue reform arose from her first-hand experience with the convoluted and contradictory jurisprudence around race-conscious
redistricting of single-member districts. Six months before she introduced the 1995 bill, the U.S. Supreme Court struck down Georgia’s redistricting plan in Miller v.
Johnson, 515 U.S. 900 (1995), holding that Georgia had impermissibly used race as a “predominant” factor in creating the majority-minority Eleventh District — the
district that in 1992 elevated McKinney as the first Black woman to represent Georgia in the House. After the Georgia legislature failed to agree on a new plan, a federal
court adopted a plan that eliminated two of the state’s three majority-minority districts, placing McKinney in a new district that was only one-third Black. Cynthia

McKinney, Keep It Simple, Boston Review (Feb./Mar. 1998)

xxiii Rep. McKinney apparently meant to formalize in statute the “one person, one vote” principle’s requirement of roughly equal district sizes. However, the plain
language could be read to impose a higher and practically unattainable standard of precise equality. Further, this provision could be read to imply that states with
exclusively single-member districts do not have an obligation to create roughly equal districts, creating tension with the long line of cases establishing and refining that

rule.

xxiv Like Rep. McKinney, Rep. Watt’s personal experience with redistricting prompted his interest in reform. After the 1992 redistricting cycle, the North Carolina
legislature drew two majority-Black districts. Watt, a former state senator, won a competitive primary in the 12th District and coasted to a general election victory. Both
majority-minority districts were challenged and in flux for the next decade, including several revised maps and four visits to the U.S. Supreme Court. Watt introduced the
bill shortly after oral argument in the third trip to the Court. See Easley v. Cromartie, 532 U.S. 234 (2001); Hunt v. Cromartie, 526 U.S. 541 (1999); Shaw v. Hunt, 517 U.S.

899 (1996); Shaw v. Reno, 509 U.S. 630 (1993).

xxv Anita Hodgkiss is now Anita Earls, an associate justice on the North Carolina Supreme Court.

xxvi States’ Choice of Voting Systems Act: Hearing Before the Subcommittee on H.R. 1173, Google Books at 6-7 (statement of Rep. Canady). Rep. Canady further explained his
opposition: “Some political scientists have ... concluded that proportional representation systems undermine majority rule by allowing political forces with support of
only a minority of voters to win elections. Proportional representation systems have also been criticized for turning the focus of politics away from individual candidates
and toward conformity to party, as voters are no longer choosing between candidates but between parties.” Ibid.

xxvii Fair Representation Act, H.R. 3057, 115th Congress (2017). This same group also introduced this bill in the 116th Congress (H.R. 4000) and 117th Congress (H.R.
3863). In each case, the bill died in committee. As of the publication of this report, the Fair Representation Act has not been introduced in the 118th Congress.
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to use multi-member districts with (i) three to five
members-per-district and (ii) “equal population per
Representative as nearly as practicable.” If a state’s
independent redistricting commission (required by the
bill) concludes that a multi-member plan would have
a racially disparate impact or otherwise violate the
VRA, the commission must instead develop a single-
member district plan. For states with five or fewer
Representatives, Title II requires that the entire state
be treated as one multi-member district (or a single-
member district, in the case of states apportioned a
single Representative). i

Beginning with the 104th Congress and through the
117th Congress, two different bills have also been
proposed and re-introduced that would establish

a commission to study various electoral reforms,
including proportional representation, and to issue
recommendations.'?

xxviii The text refers to elections in states with five or fewer Representatives as “at large,” but Title I clarifies that such elections should be conducted under the same
proportional rules applicable to multi-member districts in larger states. These elections would therefore not be “at large” in the traditional sense.
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FIGURE 2

CHANGES T0 THE HOUSE'S ELECTORAL SYSTEM

With few constitutional limitations, the House’s electoral system has varied since the Founding era following changes in both federal and state law.

Founding Era

The Constitution is ratified with few
limitations on how states may structure
congressional elections. Some states use
this discretion to draw single-member
districts, while others elect their
delegations with state-wide bloc voting.
Only decades later would the concept of
“proportional representation” be
developed and implemented in other
democracies as an alternative electoral
system to winner-take-all.

1842 Apportionment
Act

Recognizing that bloc voting was depriving
political minorities of any representation in
a state’s delegation, Congress for the first
time exercises its power under the
Elections Clause to require states to use
single-member districts for congressional
elections. Several recalcitrant states
nonetheless use bloc voting in defiance of
new federal law.

Late 19th & Early 20th
Centuries

Congress consistently imposes a single-
member district mandate when
reapportioning House seats every ten
years. After repeatedly expanding the total
number of members in the House,
Congress sets the statutory cap at 435 in
1920. Despite a general consensus in
favor of single-member districts, a lapse
in federal regulation allows a small
number of states to use bloc voting during
the middle of the 20th century.

Early 1960s

Landmark “one person, one vote” rulings by
the Supreme Court require states to redraw
legislative maps to equalize population
across districts. After decades of
malapportioned maps providing
disproportionate representation to rural
areas at the expense of urban centers,
federal courts wield new power to compel
more equitable district plans.

1967

_
With many states failing to draw “
congressional maps in compliance with _
“one person, one vote” principles, there is '
a growing risk that federal courts will ;
impose state-wide bloc voting as a !
remedy. After failed negotiations over a !
more comprehensive redistricting I
proposal, Congress instead passes a law |
requiring states to use single-member _
congressional districts. _

|

|

|

|

1970s & 1980s

Despite grossly non-proportional
outcomes, the Supreme Court upholds
some uses of bloc voting in state and
local elections. Congress amends the VRA
to provide greater protections for minority
voters seeking to challenge discriminatory
maps and election laws. The Supreme
Court articulates new standards that
incentivize states to draw majority-
minority districts to avoid VRA liability.

1990s & Early 2000s

The creation of majority-minority districts
leads to increased, but still
disproportionately low, minority
representation in Congress. This new
approach reduces the influence of
minority voters in other districts and
produces many new predominantly white,
safe Republican seats.

21st Century

Across a series of cases, the Supreme
Court weakens key protections in the
VRA, making it more difficult to prove that
a state law is discriminatory and ending
the pre-clearance regime that kept
jurisdictions with a history of racial
discrimination from adopting legislative
maps and other election laws without
federal approval. Other protections are
weakened and future cases show warning
signs of further backsliding.
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Proportional systems include an extraordinary variety
of models; no two systems around the world look
exactly alike. Additionally, some countries blend
electoral system properties to produce systems with
facets of both winner-take-all and proportional
representation.

This report does not advocate for a particular model

of proportional representation. Instead, as described
in Part I, amending the UCDA should avoid narrow
prescriptions, opting instead to provide states with
flexibility in considering variations that might be
especially suitable to their own political and cultural
contexts. Thus, as a general term, we refer below to
proportional multi-member districts as the central policy
change of UCDA reform.

What follows examines key anticipated effects of
proportional multi-member districts for the U.S.
House. If the House indeed moved towards a more
proportional system, what changes across dimensions
like outcome proportionality, racial representation,
electoral competition and partisan polarization
should we expect? As with any reform, we should
also anticipate potential downsides; what might they
be, and how could policy design help to mitigate
them? The purpose of this analysis is to inform
policy principles that maximize key benefits while
minimizing or accounting for risks.

Increasing Proportionality in
Outcomes

Most fundamentally, electoral systems translate votes
into seats. Proportional representation aims to ensure
that the share of seats won by a party is in rough
proportion to its share of the vote. In a proportional
system, a voter group constituting 35 percent of the
electorate would more or less be presumed to secure

35 percent of legislative seats. By contrast, assume
that those same voters cast their ballots in the same
proportion in every district across a state: in a winner-
take-all system, they would secure zero percent of the
seats.

A critical difference underlying these disparate
outcomes is the number of representatives per

district, or district magnitude.** With only a single
seat available in a single-member district, it is
effectively a given that some meaningful share of the
electorate will be unable to secure representation of
its choosing (as in the case above, wherein 35 percent
of the vote translates into zero percent of the seats).

A single-member district often produces a distinctly
non-proportional outcome. However, as the number
of representatives per district increases, so too, as a
general rule, does the degree of proportionality in
outcomes, assuming the use of a proportional electoral
formula to allocate seats. With, say, three seats
available in a district, that group is likely to win one of
them. Thus, roughly one-third of the votes translates
into roughly one-third of the seats.

Of course, not all systems under the broad class

of “proportional representation” are the same, as
proportional systems exhibit a diversity of rules

and varying degrees of proportionality. However, in
contrast to winner-take-all, and despite rich variation,
systems of proportional representation collectively
share “the common aim of proportionality between
seats and votes.”**° Indeed, most proportional

systems generally diverge, and sometimes starkly,
from winner-take-all on this dimension. Greater
proportionality in outcomes for House elections would
be a general benefit of discarding the single-member
district requirement.

In particular, greater proportionality can reduce
biases in electoral outcomes that favor one party over

xxix Particularly since the 1990s, an increasing number of democracies have adopted mixed-member electoral systems. As Matthew Shugart and Martin Wattenberg
explain: “In the prototype mixed-member system, half the seats in a legislative chamber (the nominal tier) are elected in single-seat districts and the other half (the list tier)
are elected from party lists allocated by proportional representation.” Mixed-Member Electoral Systems: The Best of Both Worlds?, Oxford University Press (Feb. 6, 2003) at 9.
For a summary of mixed-member electoral systems, see David Farrell, Electoral Systems: A Comparative Introduction, Palgrave Macmillan (2011) at 93-118.

xxx Other important variables also determine the proportionality of outcomes, including legal thresholds and assembly size. However, the impact of district magnitude is

typically much greater.
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another within congressional delegations.® For
instance, despite Democrats constituting roughly a
third of Oklahoman voters, not a single seat in its
current five-seat House delegation is Democratic.
Instead, winner-take-all elections translate two-thirds
support for Republicans into 100 percent of the
seats, exaggerating one group’s electoral dominance
and depriving another of any representation. In
Massachusetts, despite Republicans constituting
roughly a third of the electorate, the state’s entire
nine-seat House delegation is Democratic. i

These non-proportional effects not only skew the
composition of state delegations, but also generate an
aggregate bias that can favor one party over another
nationally. In 2012, for instance, the Republican Party
retained majority control of the House, despite the
Democratic Party winning more votes nationwide.

In 2022, the bias was in favor of Democrats, as it had
been for much of the mid- and late-20th century.
While gerrymandering contributes to these biased
outcomes, they are structurally and unavoidably a
function of single-member districts.!*! Significant
biases in electoral outcomes are also observable in
winner-take-all systems beyond the U.S.13? New
Zealand, before abandoning its winner-take-all
system, experienced two consecutive elections in
which the party that won fewer votes nationwide
assumed control of government.!*

These biases affect parties, and so also, in turn, voters.
Consider that there are more Republican voters in
California than any other state in the nation; and more
Democratic voters in Texas than in either New York

or Illinois. The non-proportional nature of winner-
take-all elections ensures that many of these voters are
regularly and systematically excluded from securing
representation. According to a recent national survey,
“the vast majority of eligible citizens do not vote in

every national election,” and the belief that “my vote
doesn’t matter” is among the most commonly cited
reasons.'?*

Illinois’ century-long experiment with cumulative
voting — a type of semi-proportional representation!s*
— illustrated the changes to the partisan composition
of assembly delegations under a more proportional
alternative to winner-take-all. The system, which
prescribed three-seat districts for the state’s lower
chamber such that candidates required at least 25
percent of the vote to win, reflected “an effort to
diminish sectionalism and bitterness following the
Civil War by affording Republicans in the southern
part of the state and minority Democrats in the
northern part opportunities for representation which
they would not have had in a [single-member district]
system.”!3¢ Indeed, “[sJubsequent experience and
research validated that this result was achieved,” with
partisan outcomes between the two major parties
roughly reflecting their actual share of votes.*"
Republican voters in cities and Democratic voters in
suburbs and rural communities were both better able
to elect candidates of their choice.

Abner Mikva, a Democratic former Illinois state
representative (and later, U.S. Representative and
federal judge) observed that the system “gave a

voice to a critical minority so that Democrats in the
[heavily GOP] suburbs had a spokesperson from their
district . ... Similarly, in Chicago you had Republican
representatives and these Republican outposts in a
city that was dominated by the Democratic Party .. ..
Between us we represented just about every organized
point of view within the district. And that’s something
that you can’t do with just one representative.”!38

Lee Daniels, the Republican former Speaker of

the Illinois House, reflected similarly after Illinois
reverted to a winner-take-all system: “I thought

xxxi Winner-take-all systems tend to “exaggerate” electoral wins in order to “manufacture” a governing majority by generating an electoral bias in one party’s favor.
Pippa Norris, Choosing Electoral Systems: Proportional, Majoritarian and Mixed Systems, International Political Science Review vol. 18, no. 3 (Jul. 1997) at 297-312; Arend
Lijphart, Democracies: Patterns of Majoritarian and Consensus Government in Twenty-One Countries, Yale University Press (1984) at 166-168; Richard Rose, “Elections and
electoral systems: choices and alternatives” in Democracy and elections: Electoral system and their political consequences, Cambridge University Press (Vernon Bogdanor
and David Butler, eds., 1983) at 30-34. Such manufacturing is possible often regardless of the actual margins of victory. See Douglas Rae, The Political Consequences of
Electoral Laws, Yale University Press (1967) at 27 (“In effect, the plurality system can reward strong parties out of all proportion to the size of their margins by giving the
same reward to parties with 1 percent as to those with 50 percent margins. Hence, strong parties with support evenly spread over many districts may win a preponderant

majority of the seats with fewer than half the total votes.”).

xxxii For an expanded analysis on the importance of a party’s relative concentration of voters in winner-take-all systems, see Jonathan Rodden, The Geographic
Distribution of Political Preferences, Annual Review of Political Science vol. 13, no. 55 (Jun. 15, 2010) at 321-340.
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FIGURE 3

VOTE SHARE VS SEAT SHARE

With winner-take-all elections, a single political party can sweep an entire House delegation, even if a substantial
share of the electorate votes for another party. Under proportional representation, delegations would more closely
reflect the preferences of each state’s electorate.
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proportional representation worked well. I thought

it gave a guarantee of minority representation. In the
Republican caucus, frequently we had Republican
legislators talking about the needs of the city of
Chicago. Today, generally speaking, there are very few
[elected] Republicans that come from the city . .. .”*3°

As in Illinois, proportional multi-member districts
would increase the likelihood that more voters
generally — Democrats in rural areas, Republicans
in urban ones — could secure representation of
their choosing; that House delegations would more
closely approximate the actual composition of their
electorates; and that majority control of the House
rested with the party commanding more votes.

Improving Racial Representation

The proportionality of an electoral system carries
particularly profound ramifications for the U.S. in light
of its long history of racial discrimination and racially
polarized voting.

The non-proportional effects of single-
member districts are especially pronounced
among historically disenfranchised groups,
including racial and ethnic minority voters
and candidates. In both Alabama and South
Carolina, for example, Black voters constitute
roughly one-quarter of the electorate while
Black Representatives constitute one-seventh
of each House delegation. Discrepancies in
descriptive representation persist despite the
design of majority-minority and influence
districts.

More proportional systems tend to improve descriptive
representation, better ensuring that elected officials
more closely reflect their electorates. In practice,
proportional multi-member districts achieve this

by permitting a greater share of voters to elect more
candidates of their choosing. If, for instance, a given
district has five seats, and forty percent of the district
is composed of Black voters who in general vote
cohesively, two of the seats will likely be filled by a
preferred candidate. If that same region is broken
into five single-member districts, by contrast, whether

those same voters could elect a candidate of their
choosing would turn in large part on their geographic
distribution. If these voters are distributed evenly
across the region, they would regularly and predictably
elect none of their preferred candidates in any of the
districts. If a substantial share of these voters are
concentrated, they would likely be able to elect a
preferred candidate in one district, while exerting
minimal electoral power in any of the others.

In 2021, Michael Latner, Jack Santucci and Matthew
Shugart examined election results from 159 cities in 13
U.S. states, along with results from Australia, Ireland
and the Netherlands, and found that higher district
magnitudes are associated with “larger numbers of
parties seating candidates of color.” (Other electoral
system factors, including assembly size, also jointly
and independently generated similar associations.)
As the authors emphasize: “Our results suggest that
these basic electoral system features should figure
more prominently into U.S. debates about electoral
reform.”140

The non-proportional effects of single-member
districts are especially pronounced among
historically disenfranchised groups, including
racial and ethnic minority voters and
candidates.

Various modeling exercises also find that the use

of proportional multi-member districts for U.S.
House elections would likely have important effects
on racial representation. According to the results

of one simulation (using the criteria of the Fair
Representation Act), in Southern states — where 60
percent of Black voters (who have generally favored
the Democratic Party in recent decades) currently live
in majority-white districts with white Republican
representatives — substituting single-member districts
with proportional multi-member districts would
increase the share of Black voters able to elect at least
one candidate of their choosing to 98 percent.!*!
Another simulation using comparable criteria found
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that in Massachusetts, for example, voters of color
would likely elect more than three candidates of
choice — and often, four or five — out of the state’s
nine representatives in a proportional system.!*?
Today, at most one district in Massachusetts allows
minority voters to elect a candidate of choice; indeed,
it was not until 2018 that the state elected its first
Black representative to the House, Ayanna Pressley.
Importantly, these modeling outcomes are generally
not sensitive to how districts are drawn; which is to
say, representational gains are predicted even without
race-conscious line drawing.'*3

Other simulations among various U.S. localities
similarly find that proportional systems tend to expand
the ability of racial minority groups to elect candidates
of choice, while accounting for important voting
behavior patterns including variable voter turnout.#*
Indeed, VRA lawsuits targeting racial discrimination
in municipal and county elections throughout the
country have been resolved through the judicially-
sanctioned imposition of multi-member districts and
proportional or semi-proportional allocation rules.!*

Proportional multi-member districts also improve
interest representation. While “proportional
representation provides racial minorities with the
opportunity to elect representatives in proportion to
their numbers . . . there is no expectation that they
do so.”*® Rather, it also “allows voters to identify
themselves with each other based on a consensus of
shared interests as opposed to physical attributes.”*4
Whereas single-member districts create pre-
determined constituencies by law — i.e., through the
drawing of territorial districts, sometimes including
along racial lines — proportional representation
permits voters to elect their preferred candidates
irrespective of where they happen to live. i In
practice, racially homogenous groups often vote
cohesively — but not necessarily. More liberal

white voters who were previously relegated to a
white-majority district may find themselves able
and interested in voting for Black candidates, along

with other Black voters. Or, conservative Hispanic
voters previously in a majority-minority district may
find themselves voting with white conservatives for

a white conservative candidate. Permitting interest
representation, argues Lani Guinier, obviates a
reliance on descriptive representation as “a fixed proxy
for interests.”!4®

Proportional representation may prove to be especially
desirable as federal courts continue to undermine
existing remedial tools to address the systematic
underrepresentation of racial minorities, such as

the VRA. Indeed, scholars have long observed how
proportional representation lessens or obviates
dependence on districting schemes in the U.S., like
majority-minority districts and reliance on judicial
enforcement. As Joseph Zimmerman observed in
1978, proportional representation “not only virtually
eliminates the possibility of overrepresentation” of

an already dominant group, such as white voters,

but also makes racial gerrymandering prohibitively
difficult.’*® Douglas Amy similarly noted in 2002 that
proportional representation allows “representation

of racial and ethnic minorities without the need for
race-based districting . . . and by eliminating the
possibility of racist gerrymanders.”**° In 2022, Lee
Drutman and Aziz Huq argued that “for at least a
decade (if not longer), any approach to political
equality that depends on the courts is a losing

battle . . . from regulating gerrymandering to enforcing
voting rights.”?>! By significantly lessening or
eliminating various harms uniquely associated with
single-member districts, such as partisan and racial
gerrymandering, a shift to proportional multi-member
districts would in turn reduce reliance on courts to
“referee the electoral process.”!%?

Certainly, the U.S. has not been alone in its struggle
to provide fair representation for minority groups,
including struggles over the basic features of electoral
system design. But the U.S. has been an outlier in

its maintenance of a winner-take-all system despite
persistent underrepresentation issues. As Arend

xxxiii For example, many states require redistricting bodies to preserve “whole communities of interest” within the same single-member district. E.g., Colorado
Independent Redistricting Commissions, Congressional Redistricting Overview (2021). This requires countless subjective decisions by a commission, legislature and/or court
as to which communities are sufficiently defined to warrant preservation and the precise boundaries of those communities. There are inevitable conflicts between these
communities, as the limitations of single-district line drawing cannot accommodate equal preservation of all communities to the same degree. Further, locking in these
district lines for a decade fails to account for meaningful changes across and within these communities over time.
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Lijphart argues, concerns about racial and ethnic
representation were among the most important factors
driving the adoption of proportional representation

in Europe, finding that “PR was designed to provide
minority representation and thereby to counteract
potential threats to national unity and political
unity.”'*3 Similarly, Stein Rokkan observes “that the
earliest moves towards [PR] came in the ethnically
most heterogeneous countries.”?>*

In addition to implications for racial representation,

a rich body of research from other countries’
experiences, as well as the U.S. experience, suggests
comparable advantages of multi-winner races for other
groups historically disenfranchised at the ballot box,
including women.!5°

Enhancing Electoral Competition

Eight percent of House seats were regarded as
competitive in the November 2022 midterm elections,
such that either party had a reasonable chance of
winning;'*° and 6 percent of seats flipped from one
party to another.!>” More seats per district,
allocated in rough proportion to votes,

would likely increase the House’s share of
competitive seats.

The decline in competitive districts is in
part a function of partisan gerrymandering,
which has succeeded at artificially ensuring
a higher share of safe districts for one party
or another.?*® The decline is also a function
of increased geographic sorting, or the more
natural clustering of partisans that create “lopsided”
districts.'*® As geographic sorting across the U.S.
intensifies, such that more “red” and “blue” voters
are separately concentrated, the share of districts
that favor one party over the other increases. Indeed,
even in states that have all but eliminated partisan
gerrymandering through independent redistricting
commissions — as in Arizona, California, Colorado

and Michigan — the vast majority of districts remain
uncompetitive.!®® Higher district magnitudes address
both drivers of decreased competition.

First, higher magnitudes impair the ability to
gerrymander. As Ferran Martinez i Coma and
Ignacio Lago conclude from a 2016 survey of 54
democracies: “Not all electoral systems are equally
prone to gerrymandering. The problem is inherent

in the system of one-seat districts, while it is less
serious in [proportional] multimember districts.”*¢!
What explains the differences? Proportional multi-
member districts make gerrymandering “prohibitively
difficult” in practice.'*> The more seats per district,
the more difficult it becomes “to predict the exact
seat distribution in every district due to the higher
number of parties entering the race and the smaller
percentages separating winners from losers.”1¢3
Indeed, after some threshold of seats per district,
gerrymandering becomes functionally impossible; as
long as a district has at least five seats, it is effectively
immune from gerrymandering.!*

After some threshold of seats per district,
gerrymandering becomes functionally
impossible; as long as a district has at least
five seats, it is effectively immune from
gerrymandering.

Available tools within the winner-take-all system

to effectively blunt or eliminate gerrymandering,
including judicial intervention, are proving
inadequate.* Non-judicial efforts have also fallen
short. After decades of advocacy, only four U.S. states
employ independent redistricting commissions.**
Another six states use a commission of some sort but
allow politicians to directly select commissioners.!%

xxxiv E.g., Rucho v. Common Cause, 139 S. Ct. 2484 (2019) (holding that federal courts are prohibited from adjudicating constitutional claims of partisan
gerrymandering); Shelby County v. Holder, 570 U.S. 529 (2013) (holding that certain states with a history of racial discrimination in voting no longer must seek pre-
clearance for redistricting plans); see also Merrill v. Milligan, No. 21-1086 (pending case in which the U.S. Supreme Court is expected to make it more difficult to bring

successful racial gerrymandering claims under Section 2 of the VRA).

xxxv As noted above, these include Arizona, California, Colorado and Michigan. Redistricting Commissions: Congressional Plans, National Congress of State Legislatures

(Dec. 10, 2021).
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The performance of these bodies is a mixed bag: they tools to curb partisan gerrymandering — including
generally do not produce more competitive maps.!°° tools subject to judicial review — by structurally
Moreover, their continued legal viability is far from weakening or eliminating the practice altogether.
certain given the current composition of the U.S.
Supreme Court.** Proportional multi-member
districts would largely obviate the need for devising

Second, higher district magnitudes are less sensitive
to the spatial distribution of partisans that likewise
generates uncompetitive districts. “Unintentional

FIGURE 4

U.S. HOUSE SEATS HAVE BECOME LESS COMPETITIVE

In the 1990s, roughly 40% of House districts were considered competitive, i.e., won by 5 percentage points or less.
Today, more than 80% of all House districts are considered safe Democratic or Republican seats.
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xxxvi In 2015, the Supreme Court affirmed the constitutionality of Arizona’s independent redistricting commission in a 5-4 decision. Ariz. State Legislature v. Ariz. Ind.
Redistricting Comm’n, 576 U.S. 787 (2015). Yet, three of the justices that joined the majority are no longer on the bench, and each has been replaced with a justice who
would be expected to agree with the views expressed in Chief Justice Roberts’ dissent finding such commissions unconstitutional, should this issue come before the Court

again.
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gerrymandering,”'®” where the geographic sorting of
partisans tilts a district in one party’s favor, produces
the same effects as its more intentional counterpart
— and persists even when deliberate gerrymandering
has been eliminated.!*® California, which through
an independent commission has all but eliminated
partisan gerrymandering, is currently estimated

to contain only a small handful of competitive
congressional districts — out of 52.1%° This

result is simply a function of where voters

of different partisan leanings happen to live.
Correcting the problem, such as through

creative map-drawing decennially, is not

only prohibitively difficult, but also comes

at steep costs. As Lee Drutman explains, “as

long we have single-member districts, and as

long as Democrats concentrate in cities while
Republicans live outside of the cities, any attempt
to redraw districts to make them competitive would
require awkwardly connecting slices of city to far-flung
patches of country in ways that look even stranger

and uglier than the current gerrymanders. Such
redistricting would also break apart many identifiable
communities.”™

Proportional multi-member districts would
structurally decrease the share of “safe” seats for any
party, and with no discernable differences in effects
between parties.'” Consider that in single-winner
races, a margin of victory greater than 5 to 10

percent is generally sufficient to qualify the district

as uncompetitive, leading the losing party to allocate
resources and attention elsewhere, further decreasing
competition. In a 60 percent blue district — the
product of either gerrymandering, geographic sorting,
or both — the likelihood of a Republican victory is
small and the seat is effectively “safe” for Democrats.
By contrast, imagine combining five neighboring
districts that are “safe” for one or the other party into
a five-member district. With the outcome for each seat
less likely to be a foregone conclusion, parties would
actively compete for more votes to secure one or more
of the seats.

In a 2018 simulation of proportional multi-member
districts for the House, using criteria that roughly
reflect the requirements prescribed by the Fair

Representation Act, the share of competitive seats —
whereby voters have a reasonable ability to shift a
seat from one major party to the other — increased
from 15 percent to 43 percent.!”? This probably
underestimates the actual changes in the nature and
degree of competition, given that proportional multi-
member districts also create space for more than two
competitive political parties.

Proportional multi-member districts would
structurally decrease the share of “safe”
seats for any party, and with no discernable
differences in effects between parties.

Tempering Polarization & Extremism

Studies observe different levels of polarization and
political extremism in countries with winner-take-all
systems as compared to those with proportional
representation.

Affective polarization — or dislike of, as opposed

to just disagreement with, partisan opponents —
intensifies in countries with winner-take-all systems
and decreases with more proportional ones.!"
Winner-take-all systems generally seem to be less
successful at managing partisan conflict, especially in
“deeply divided societies”!" such as the U.S.!"® Indeed,
research also finds that more proportional electoral
systems correlate with lower levels of ethnic-based
political violence in highly polarized contexts.!™

Differences are driven largely by the presence and
interaction of more viable parties in more proportional
systems. As a general rule, for a given assembly

size, as district magnitude increases, so too does the
effective number of political parties.'”” Issue-based
and identity-based polarization are lower in countries
with proportional systems and multiparty coalitions.'™
Because multiparty coalitions bring different partisans
together across time, and require compromise among
them, both elites and voters exhibit less inter-party
hostility.}™ Whereas winner-take-all systems tend
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to structure political conflict as binary — pitting two
dominant camps against one another — proportional
ones permit greater fluidity in politics, “where few
political enemies are ever permanent.”!%

In a 2014 survey of 31 democracies, the U.S.
featured the strictest two-party system.!s!
The system’s rigidity is in part due to a
panoply of state regulations designed to
prevent new and minor parties from being
electorally competitive, such as prohibitive
ballot access laws and prohibitions on fusion
voting.'®? But the number of electorally
competitive parties is also a function of
electoral rules, such as district magnitude.'®3
By fracturing the binary conflict structured
by America’s rigid two-party system, and
making room for the “the shifting politics

of coalition formation in proportional
democracies,” a more proportional system may help to
rein-in spiraling polarization.!#*

Having more seat-winning parties may also aid
efforts to combat rising political extremism. Across
democracies, multiparty coalitions have been at the
forefront of efforts to confront and isolate extremist
movements, including strategic coalitions between
left- and right-leaning parties.'®* In the U.S., there
are far fewer opportunities for competitive pushback
against extremists within the two-party system. For
instance, extremists within the current Republican
Party are generally well-insulated from new
competition, such as from challengers that might arise
from a new center-right party and coalitions such a
party might form to marginalize extremists.!

Marginalizing political extremism becomes
significantly more difficult once extremists gain a
foothold within one of only two major parties, as
they are incentivized to use the major parties as a
path to power absent other options. While multiparty
systems tend to provide more extremist parties

with legislative seats in the first instance,*7 it is

less likely that extremist movements commandeer a
major party or majority coalition altogether. Instead,
in multiparty democracies, political extremists
unwelcome in mainstream parties tend to create their
own, and secure limited seats in proportion to limited

Affective polarization — or dislike of, as
opposed to just disagreement with, partisan
opponents — intensifies in countries with
winner-take-all systems and decreases with
more proportional ones. Winner-take-all
systems generally seem to be less successful
at managing partisan conflict, especially in
“deeply divided societies.”

Support.xxxvii

Proportional representation may also strengthen
“losers’ consent,” or the willingness of those who

lose an election to accept their loss and legitimize a
democratically elected government. This foundational
tenant of stable and peaceful democracies is under
threat in the U.S., where the share of candidates and
officeholders denying election results has skyrocketed.
(A majority of Republican candidates for the 2022
midterm elections refused to accept the legitimacy of
the 2020 presidential elections.!®®) By giving political
minorities more seats at the table, proportional
systems can disincentivize such extremist behavior. As
Matthew Germer of R Street observes: “Proportional
representation reduces the impact of losing a vote by
giving losers more influence in the overall composition
of their government. This directly encourages losers’
consent by diminishing the number of people who

fall squarely in the ‘loser’ category and ensures

that political minorities still have a voice in their
government.”18

A fulsome review of the potential implications of a

xxxvii In proportional systems, far-right extremists “can gain some representation. But unless they represent an actual majority, their power is limited.” Lee Drutman,
Brealking the Two-Party Doom Loop: The Case for Multiparty Democracy in America, Oxford University Press (2020) at 231. Their success may also be limited by the
competitive responses from the major parties. In Australia, for instance, the major center-right party has occasionally formed strategic electoral coalitions with the major
center-left party in order to marginalize the One Nation party, a far-right party. Benjamin Reilly, Electoral Systems for Divided Societies, Journal of Democracy vol. 13, no. 2

(Apr. 2002) at 161-162.
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more fluid party system are beyond the scope of this
paper.>viit However, creating space for additional
parties — something desired by more than 70
percent of Americans!®® — ought to figure as a major
consideration (and potentially explicit goal) of UCDA
reform, especially given the variety of effects relevant
to issues like polarization and political extremism
currently straining American democracy.

There is, of course, no such thing as an optimal
electoral system. What follows are three potential
issues that may arise with a move towards a more
proportional electoral system for the House: issues that
can be mitigated to varying degrees or are otherwise
trade-offs to be acknowledged. Policy changes to the
UCDA should take these issues into account and,

FIGURE 5

where possible, work to address them.

Avoiding Party Fragmentation

While more viable parties can improve electoral
competition, dampen polarization and provide greater
opportunities for marginalizing extremist movements,
they also risk “party fragmentation” whereby

more parties produce overly “broad and fractious
coalitions.”1!

Fragmentation can hamper effective governance.
Indeed, one argument for winner-take-all systems has
been the promise of “strong party government.”
Fragmentation can also decrease voters’ ability to
hold individual lawmakers or parties accountable.
Thus, much scholarly discussion has focused on
“optimal” district magnitudes in order to maximize
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% who say “l often wish there were more political parties to choose from in this country” describes their views. . .
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xxxviii A multiparty system in Congress may not, in practice, be altogether new. Lee Drutman observes that for much of the 20th century, “America used to have

four parties inside the two-party system” in which liberal Republicans (such as in the Northeast) and conservative Democrats (such as in the South) were elected “as
independent subspecies of Republicans and Democrats.” Only in recent decades has the U.S. party system nationalized and polarized into two distinct political parties,
explaining, at least in part, record levels of affective polarization and other concerning trends that have become more pronounced in recent years. Drutman, Breaking the

Two-Party Doom Loop: The Case for Multiparty Democracy in America at 85-102.

xxxix However, this argument is often understood to apply in contexts of parliamentary political systems. See, e.g., Norris, Choosing Electoral Systems: Proportional,
Majoritarian and Mixed Systems at 304. One related argument has been that winner-take-all systems, or majoritarian electoral systems, are associated with greater
democratic stability overall. However, this claim has been roundly refuted by scholarship. See, e.g., Lijphart, Democracies: Patterns of Majoritarian and Consensus
Government in Twenty-One Countries at 157-158 ([IIn . . . countries with long records of reasonably stable democracy, the majority have multiparty systems. Similarly, most

of these countries have used proportional representation for a long time.”).
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the benefits of multiparty systems and minimize
fragmentation.!*? In practice, the effective number of
parties across proportional systems varies widely.*!
Israel, for instance, regularly features over two-dozen
political parties in its legislature; none has ever won

a majority of seats. Meanwhile, Uruguay features
three dominant parties, with other minor parties
occasionally garnering a small number of seats. Both
employ proportional systems — so what explains their
differences?

District magnitude is the major constraint on the
effective number of parties.'** Legal thresholds are
another, meaning that parties may be required to
secure a certain threshold of the vote share in order
to secure any seats. However, district magnitude
“naturally” regulates fragmentation,'** and certain
district magnitudes predictably correspond to the
effective number of political parties.!*> While both
Uruguay and Israel employ proportional systems, their
party systems substantially diverge given dramatic
differences in their average district magnitudes: in
Uruguay, 2.5; and in Israel, 120. Consequently, the
effective number of parties in Israel is nearly three
times greater than in Uruguay.'*® While Uruguay
features only three major political parties, Israel’s
party landscape is highly fragmented and has long
“experienced difficulties in building and maintaining
large coalition governments.”*"

Importantly, the number of parties in a given district is
not the same as the number of nationally competitive
parties; other factors, such as assembly size, also affect
the latter. According to a quantitative model developed
by Matthew Shugart and Rein Taagepera, assuming
the overall size of the House remains constant,
adopting proportional multi-member districts with an
average district magnitude of five would likely result in
a total of three to four nationally competitive parties in
the U.S.x

Risks of fragmentation may also be offset in the U.S.
context by characteristics unique to the U.S. political
system. America’s presidential system — with the
presidency an inherently winner-take-all contest —
will continue to favor the two existing major parties.
Legislative parties in the U.S. are also strongly
incentivized to build their respective coalitions around
an independently elected and powerful executive,
again favoring the largest and strongest parties.
(Indeed, in other multiparty presidential democracies,
multiple political parties tend to support a single
political candidate from one of the major parties.!?%)
The same is likely true for state governorships.
Similarly, winner-take-all elections for the Senate
will almost certainly continue to favor the two major
parties.

Nonetheless, in light of potential fragmentation
concerns, district magnitude should be a key
consideration of UCDA reform as the principal lever to
regulate the effective number of parties.

Preventing a Revival of Bloc Voting

Throughout most of American history, multi-member
districts have been synonymous with the bloc

vote. Every congressional multi-member district in
American history has used bloc voting, as have many
state and local jurisdictions.

Thus, much of the existing information about multi-
member districts in the U.S. — from congressional
debates in the 19th and 20th centuries, to judicial
opinions from the Warren and Burger Courts, to
academic research — contains important critiques

of bloc voting. Indeed, even scholarly work on the
U.S. electoral system has rarely distinguished multi-
member districts in which winners were decided by a
plurality or majority from proportional multi-member
districts.!*

x] The “effective” number of parties is a measurement of the number of parties that win seats in a country’s legislature weighted by the relative electoral success of each
party. This allows for a more accurate comparison of multipartism across countries. For example, a country with four parties that win a roughly equal share of seats in a
legislature will have a greater effective number of parties than a country where two parties dominate all but a small handful of seats, with two minor parties winning the
remainder. See Markku Laakso and Rein Taagepera, “Effective” Number of Parties: A Measure with Application to West Europe, Comparative Political Studies vol. 12, no. 1

(Apr. 1979) at 3-27.

xli Israel’s exceptionally large district magnitude — a clear global outlier — is a function of doing away with districts altogether, such that the entire country serves as a

“single district.” That is, district magnitude and assembly size are equivalent.

xlii Using N=(MS)".167, where N; is the most likely effective number of parties in a national assembly, S is the number of national assembly seats, and M is average
district magnitude. See Matthew Shugart and Rein Taagepera, Votes from Seats: Logical Models of Electoral Systems, Cambridge University Press (Oct. 2017) at 139-152.
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While both systems — one winner-take-all, the other
proportional — employ multi-member districts,

they differ in their allocation formula (and often
how votes are cast). Depending upon the formula
employed, multi-member districts can either produce
proportional or distinctly non-proportional results.
If all voters “vote the slate” in a standard bloc vote
election, for example, the majority (or plurality) slate
can win every seat. Multi-member districts are a
necessary but insufficient ingredient for proportional
representation; multi-member districts must also be
coupled with a proportional electoral formula for
allocating seats.

In public dialogue, there is a serious risk of
misassociating proportional multi-member districts
with bloc voting. In policy design, there is also a
serious risk of permitting bloc voting by failing to
mandate the coupling of multi-member districts
with a proportional allocation formula. As
discussed in more detail below, a simple repeal

of the UCDA would allow states to institute
multi-member districts that could be used to
either increase the proportionality of results
(with proportional multi-member districts) or
decrease proportionality (with bloc voting).

Thus, another principal consideration of UCDA
reform must be identification and articulation
of a range of appropriate allocation formulas to
prevent the misuse of multi-member districts by
reviving bloc voting.

Maintaining Constituent-
Representative Relationships

Conventional wisdom has held that the “territorial
basis of single member districts is believed to provide
a strong incentive for constituency service, ensuring
that members remain concerned about the needs and
concerns of all their constituents, not just their party
faithful.”2° By virtue of representing an entire district,
this thinking goes, a single official is encouraged “to
take heed of the views of all of their constituents”
and can better advocate for and represent them.?°!
Thus, one important concern regarding a switch to
multi-member districts may be implications for the

representative-constituent relationship.

However, constituents in single-member districts are
not more likely to feel that their representatives take
heed of their views than constituents in proportional
multi-member districts.?? A variety of factors

likely undermine the constituent-representative
relationship in the U.S., including polarization and
uncompetitive districts. As John Curtice and W.
Phillips Shively reflect, there is “little reason why
elected representatives should go out of their way to
act as intermediaries on behalf of those who prove to
be committed supporters of an opposition party”2°
— a dynamic likely exacerbated by the collapse in
competitive single-member districts. On the other
hand, with proportional multi-member districts, many
(and in some cases, nearly all) voters are represented
by at least one member of their own party.

Multi-member districts are a necessary but
insufficient ingredient for proportional
representation; multi-member districts must
also be coupled with a proportional electoral
formula for allocating seats.

In an assessment of 30 countries, Curtice and Shively
find little supporting evidence that single-member
districts create stronger representative-constituent
linkages.?** On the contrary, they find that citizens in
multi-member districts are more likely “to believe that
their elected representatives are in touch with public
opinion” and just as likely “to name correctly at least
one of the candidates standing in their district.”2%

In the U.S., 52 percent of surveyed constituents can
correctly name any candidate for their district, well
below the average in surveyed multi-member systems
(64 percent).? Assembly size, or the number of
constituents per representative, may help to explain
some variation between countries. The exceptionally
large representative-to-constituent ratio in the U.S.
likely exacerbates poor linkages between the two.20"

It is unlikely that a change from single-to multi-
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member districts in the U.S. would worsen
representative-constituent relationships.
However, as discussed below, other policy
solutions could directly address this concern,
such as coupling a switch to proportional
multi-member districts with an expanded
House of Representatives. The change
could also implicate a variety of other
considerations, including the practicalities
of managing constituent services currently
provided by members of Congress in a new
multi-seat environment.

Constituents in single-member districts are not
more likely to feel that their representatives
take heed of their views than constituents in
proportional multi-member districts.

Il. Benefits & Risks of Reform




I,

POLICY
CHOICES &
PRINCIPLES




Any future efforts at legislative reform of the UCDA
that seek an alternative to the current winner-take-all
system will confront at least three critical policy
choices: whether to make the use of multi-member
districts for congressional elections mandatory or
optional; what limitations, if any, are imposed on
other relevant electoral system design decisions by
states; and how the new law would be enforced.

Each of these policy issues is discussed below.
Following the analysis are recommended policy
principles to guide UCDA reform efforts.

Discretion or Mandate

Legislative reform of the UCDA foremost requires a
threshold decision regarding whether to give states
discretion in their use of single-member districts,
multi-member districts, or a combination; or instead to
mandate, with certain exceptions, the universal use of
multi-member districts for House elections.

Rep. McKinney’s Voters’ Choice Act and Rep. Watt’s
States’ Choice of Voting Systems Act each took the
permissive approach, while the Fair Representation Act
crafts a national multi-member mandate. The latter
would require that all 44 states with more than one
Representative switch from single- to multi-member
districting. This approach could produce a new
electoral system for all but a handful of congressional
seats in one fell swoop.

In each state that transitions to proportional
multi-member districts, some changes would
materialize quickly while others would be expected
to develop gradually. The effects of gerrymandering
and geographic sorting would almost certainly
dissipate quickly, as higher district magnitudes are
inherently less sensitive to both, likely producing
more competitive elections from the onset. On the
other hand, while larger district magnitudes are likely
to increase the effective number of political parties,
this change would unfold over time. Creating space
for more parties does not mechanically, of course,
bring them into existence; parties must be built.
Whether or not states collectively adopt proportional
multi-member districts would have an effect: delayed

or staggered transitions would likely stymie the
development of any nationally competitive new
parties, while widespread change would probably
expedite that process.

Providing discretion to states on this element of reform
would all but ensure that many states retain their
winner-take-all systems. Institutional inertia and
political calculations — especially for those groups
and parties that are currently advantaged by biased
electoral outcomes — would likely be formidable
obstacles. Further, expensive efforts may be needed
to break many states free of the status quo through
legislative reform or successful voter initiatives. Even
with substantial investments, state advocacy efforts
might prove slow and substantially delay reform;

or they might fail altogether, leaving a substantial
share of delegations elected from single-member
districts. Perhaps most evidently, because reform
would diversify the partisan make-up of many state
delegations (in Massachusetts, for instance, more
Republican representatives; and in Mississippi, more
Democratic ones), states are unlikely to pursue a
go-it-alone approach.

Or, if some states did opt to go it alone, substantial
risks persist: namely, that partial success in
multi-member district adoption would exacerbate
non-proportional aggregate outcomes for the

House. For example, Alabama, North Carolina

and Texas all currently provide Republicans with a
disproportionately higher share of their congressional
seats through electoral biases generated by single-
member districts, partially negating imbalances in
favor of Democrats in states like California, Maryland
and Massachusetts. If the former states adopted
multi-member districts, Democrats would likely
secure a handful of newly competitive seats without
any commensurate offset elsewhere. The House

may then be even less proportionally representative
of the electorate than it is today. Anticipating such

a scenario, a more likely outcome may be no states
opting for reform.
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Core Electoral System Design
Decisions

Electoral systems are defined by four core components:
district magnitude, electoral formula, assembly size
and ballot structure. Expansive choice-sets exist
within them, and decisions for each interact to
generate a specific kind of electoral system.2°

A system using proportional multi-member districts
feature district magnitudes greater than one and

a proportional electoral formula. However, these
general decisions permit many more specific
possibilities. A multi-member district may call for

only two representatives — or ten.™i The precise
number or range carries significant implications.
Additionally, exact proportionality is generally not
possible (divisions of votes typically produce fractional
numbers of seats), so differing electoral formulas are

FIGURE 6

used to allocate winners based on vote shares. Thus,
that multi-member districts ought to be “roughly
proportional” in their vote-to-seat translations leaves
broad room for allocation decisions.

Further, proportional multi-member districts speak to
only two of the basic electoral system design decisions;
they do not suggest a certain ballot structure choice,
nor do they prescribe an assembly size for the total
number of representatives. Ballot structure does not
determine whether an electoral system is winner-take-
all or proportional, and thus does not feature centrally
in this report. Nonetheless, ballot structure choices
interact with other rule choices and may be important
to consider in policymaking. Assembly size, however,
does affect the proportionality of outcomes; we explore
it in more detail below.

While proportional multi-member districts represent
a clear departure from winner-take-all, a variety

WINNER-TAKE-ALL VS PROPORTIONAL REPRESENTATION:

KEY COMPONENTS

Two basic design choices distinguish winner-take-all and proportional representation: the class of electoral

formula and the use of single- or multi-member districts.

Winner-Take-All

plurality OR majority formula
+

single- OR multi-member districts

:  Proportional Representation

proportional formula

4=

i multi-member districts

xliii The functional limit in the U.S. would be equivalent to the total number of representatives for the largest state: currently California, with 52.
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of important policy details remain. To what extent
then should federal legislation restrict the electoral
system design choices available to states for the
implementation of proportional multi-member
districts? Rep. Watt’s proposal imposed a few,
high-level restrictions, leaving the specifics to

state discretion. Rep. McKinney charted a similar
path in the later versions of her proposal. The

Fair Representation Act takes a different approach,
prescribing a specific district magnitude range, form
of ballot structure and allocation formula. Each of the
following variables should be carefully considered as
potential components of UCDA reform.*

1. Electoral Formula

Electoral formulas — the rules and mathematical
operations governing the translation of votes to

seats — play an important role in the proportionality
of an electoral system.* Multi-member districts are a
necessary but insufficient requirement for a system of
proportional representation; they must also be coupled
with some kind of proportional representation (PR)
formula.

Adding more seats per district while maintaining a
non-proportional electoral formula, as with the current
widespread use of the plurality rule in U.S. elections,
further reduces potential for proportionality. Indeed,
bloc voting’s use of plurality or majority rules in multi-
member districts was long a deliberate attempt to
maintain all-white congressional delegations and bar
various groups from any representation whatsoever.
At minimum, then, any UCDA reform should prohibit
states from using non-proportional electoral formulas
in a multi-member district.

Rep. Watt’s and Rep. McKinney’s proposals sought
to address this problem by expressly incorporating
the VRA’s protections, reasoning that bloc voting
would never be permitted by virtue of its inevitable
harm to minority voting power. While that may have

been an adequate guardrail at the time, the Supreme
Court’s ongoing efforts to defang the VRA counsel
against such a strategy today. Nor can policymakers
count on the Constitution’s Equal Protection Clause or
the Fifteenth Amendment as a bulwark against bloc
voting, given the Supreme Court’s methodical erosion
of both provisions.?® Rather, legislative language
should expressly prohibit bloc voting in addition to
affirming the applicability of the VRA.

Prohibiting the bloc vote forces the question of
whether a specific PR formula should be required
instead. Policymaking could prescribe a specific

and universal formula for congressional elections
with multi-member districts, but it may be difficult

to build a critical mass of congressional support for

a highly circumscribed regime. On the other hand,
simply banning bloc voting may not be enough to
protect against the inevitable and unpredictable
creativity of state lawmakers keen on subverting the
goals of reform. The most prudent approach may

be a middle ground: setting broad guardrails for the
proportionality of the new system while giving states
discretion for experimentation and implementation of
discrete allocation formulas.

Clear articulation and definition of these parameters
will be important to constrain potentially hostile
courts and ensure that states follow the letter and
spirit of reform.

2. District Magnitude

When coupled with a proportional electoral formula,
a modest increase in district magnitude is associated
with substantially more proportional outcomes.

However, because magnitude decisions interact with
other variables such as assembly size and electoral
formula to determine the nature of an electoral system
and its proportionality, their effects are difficult to
assess in isolation. Different magnitude decisions also
carry different benefits, trade-offs and risks. Given

xliv Further research is warranted to examine the practical administration of each of the following policy choices. Such questions are beyond the scope of this report.

xlv While electoral formulas can play a decisive role in determining the proportionality of an electoral system — indeed, including whether a system is winner-take-all or
some form of proportional representation — they can also carry other implications for electoral politics, such as structuring incentives for electoral alliances and governing
coalitions among parties. See, e.g., Alexander P. Martin and John M. Carey, Great for Constitution Writing but an Obstacle to Democratic Consolidation: The Ephemeral Value
of the Hare Quota Formula in Tunisia’s Parliamentary Elections, Representation (Oct. 30, 2022); John Carey, “Elections and Policy Responsiveness” in The Oxford Handbook
of Electoral Systems at 85-111; John Carey, Electoral formula and fragmentation in Hong Kong, Journal of East Asian Studies vol. 17, no. 2 (Feb. 17, 2017) at 215-231.
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these complexities and uncertainties, arriving at an
optimal and standard magnitude for congressional
districts is unlikely. Instead, policymakers could
consider what an appropriate range might be.

A district magnitude increase from one to two
would almost certainly fail to realize many of the
intended benefits of reform. For example, such a
marginal increase is unlikely to enhance district-
level competition. Instead, a district magnitude of
two would probably result in the election of one
Republican and one Democrat in many districts,

entrenching outcomes that may in practice suppress
interparty competition.*"! Nor are two-seat districts
likely to generate proportional outcomes or multiparty
activity typically associated with systems of
proportional representation.?!® Substantially larger
magnitudes may also be problematic, as the benefits
from marginal gains in proportionality would likely be
offset by party fragmentation.?!!

xlvi This dynamic arguably played out in Illinois under its semi-proportional system of three-seat districts for the state’s lower chamber. According to Leon Weaver,

the system featured “noncompetitiveness in general elections in many districts because the majority party would nominate only two and the minority party only one
candidate. To some critics, this behavior smacked of interparty collusion . ...” Leon Weaver, “Semi-Proportional and Proportional Representation Systems in the United
States” in Choosing an Electoral System: Issues and Alternatives, Praeger New York (1984) at 198.

STANDARD PROPORTIONAL REPRESENTATION

FORMULAS

Nearly all systems of proportional representation

use one of two classes of proportional representation
formulas to allocate seats: quotas with largest
remainders or divisors (also called highest average
methods).* While formulas within these categories
all generally work to allocate seats in proportion to
votes — in contrast to plurality or majority allocation
rules — each operates differently and therefore affects
the proportionality of outcomes differently.?'

Quota methods specify the number of votes that
guarantee a party a seat within a multi-member
district; any seats unfilled are allocated, one per
party, to the parties with the largest remainders after
deducting votes used up on quotas. Divisor methods
divide the total number of votes won by each party
by a series of divisors to produce quotients, with

seats in a multi-member district allocated to parties

in order from highest to lowest quotients. While
various quota and divisor formulas exist, a handful are
most common: the Hare quota and largest remainders
method and the D’Hondt divisors method are the best
known.?!3

Different formulas produce more or less proportional
results.?** Relatedly, some formulas are relatively more
advantageous to larger parties, while others are more
favorable towards smaller ones. Attention to formula
choices and their implications is crucial for electoral
system design, especially when district magnitude is
moderate (i.e., three-to-seven). Policymaking could
require that a state select a formula from within one of
these classes; that a state select a formula from within
either class; or that states employ a specific formula.

xlvii The term “quota” here describes a category of mathematical formulas for allocating seats in proportion to votes. This bears no relation to “quotas” in common usage,
which typically refer to a mandatory minimum number or share of seats in a body reserved for a given group.
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The practical risk of legislative silence on district
magnitude is the erasure of reform’s potential benefits,
in addition to the substantial risk of lopsided adoption
as reviewed above. Thus, legislating a minimum of
three members per district (where possible, in light of
current apportionment constraints®i) could ensure a
floor of benefits. Legislating a maximum may be less
important given that the currently dominant political
parties face the greatest threat from overly large
districts and are therefore unlikely to implement them.
On the other hand, because more parties under a more
proportional system may be incentivized to push for
further increases in district magnitudes, a

ceiling may be prudent.

3. Assembly Size

That the U.S. population has more than tripled since
the 1920s while the size of its representative body

has remained the same carries a host of consequences
germane to the goals of UCDA reform. For example, 21
states currently have fewer than five Representatives
in Congress; and six states have only one. House
expansion would increase the share of states able to
participate in adopting a more proportional system by
permitting greater district magnitudes where they are
currently constrained by their small apportionment.
Fewer states would be excluded from the benefits of
electoral system change.

Smaller assembly sizes relative to population

size generate greater disproportionality. A

Assembly size, or the total number of
representatives in a legislative chamber,
interacts with the aforementioned variables
to affect an electoral system’s proportionality.

The Permanent Apportionment Act of 1929 fixed

the size of the House at 435 Representatives. The

bill has largely come to be seen as antithetical to the
Framers’ intentions of decennially expanding the
House to keep pace with population growth, such that
districts remained small enough for Representatives
to remain adequately attuned to the needs of their
constituents.?'* The Constitution initially prescribed
districts of 30,000 constituents, then directed
Congress to reapportion every decade; indeed, a
precise constituent-to-representative ratio was nearly
included as a constitutional amendment in the Bill
of Rights.?!® Today, the U.S. features among the
world’s largest constituent-to-representative ratios
(roughly three-quarters of a million-to-one), second
only to India, and six times greater than the average
democracy.?”

larger House would increase proportionality.

Research also finds that representatives with larger
constituencies tend to adopt more extremist positions
and cater to narrower and wealthier interests.?!

Such representatives are also less trusted by their
constituents.?*? (States exhibit similarly concerning
trends, where small assemblies have resulted

“in more negative evaluations of representative
government.”??°) The House’s relatively small size is
thus likely weakening the representative-constituent
relationship, and has been for some time.** It has long
been common for state populations to remain the same
or even grow while also losing seats during decennial
reapportionment, harming representation.?*!

Smaller assembly sizes relative to population size
generate greater disproportionality.! A larger House
would increase proportionality. It is not essential to
include changes to assembly size in UCDA reform
— i.e., reforming the Permanent Apportionment

xlviii A dozen U.S. states currently have fewer than three representatives. Without enlarging the size of the House, these states would remain an exception to a district
magnitude floor of three. The five states with two representatives each could nonetheless elect them through a single statewide election with a district magnitude of two
and proportional formula.

xlix For an expanded analysis of the House’s current size and its various effects, see Lee Drutman, Jonathan D. Cohen, Yuval Levin and Norman J. Ornstein, The Case for
Enlarging the House of Representatives, Part II: The House and Representative Democracy, American Academy of Arts and Sciences (2021).

1 Matthew Shugart observes a contemporary example with Italy’s 2022 national election, in which “the center-right bloc obtained 59.3% of the seats on 43.8% of votes,”
while in 2018, “it had 42.1% of the seats on 37.0% of the votes. Its votes grew by 6.8 percentage points, but its seats by 17.2.” The difference is in part attributable to a
significant reduction in the country’s assembly size, which affected the proportionality of the system and in turn advantaged one block of parties. Different electoral

outcomes were made possible without a commensurate change in the distribution of votes. The output indicators for Italy 2022: Yes, MMM in a smaller assembly really
mattered, Fruits and Votes (Sep. 28, 2022).
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Act of 1929 and adding some number of new seats

— as adopting a more proportional system in lieu of
winner-take-all is possible through changes to district
magnitude and allocation formula alone. However,
coupling proportional multi-member districts with an
expanded House would go even further towards more
proportional representation.

4. Ballot Structure

A ballot can be categorical, such that voters select a
single preferred candidate or party, or ordinal, such
that voters rank their preferences.! Various advocates
and scholars debate the benefits and drawbacks of
employing one ballot structure over the other, both as
a standalone reform (such as ordinal ballots in current
single-winner races) as well as with multi-member
districts.!

Changes to ballot structure do not determine whether
an electoral system is winner-take-all or proportional.
For example, when ordinal ballots — as with ranked-
choice voting — are used to elect a representative in a
single-seat district, there still remains only one winner
who “takes all.”" But, when ordinal ballots are used to
elect multiple representatives in a multi-seat district,
winners can be allocated in rough proportion to their
vote share." In this case, the variable change that
ensures the system is proportional is the substitution
of single-member districts with multi-member
districts; ordinal ballots may be used, but so too could
categorical ballots. Thus, as it relates to the UCDA’s
single- versus multi-member district requirements and
associated proportionality concerns, ballot structure
choices are not a principal consideration; either

ballot structure is capable of producing proportional
outcomes.

Nonetheless, ballot structure choices across
proportional systems vary significantly; and while
these choices do not differentiate winner-take-all
from proportional systems, they generate potentially
important effects. For instance, systems that use
categorical ballots also typically use a kind of “list”
structure, which vary considerably across systems.
Among some list-types, voters may cast a vote for
only a party; while with others, they may vote for

a candidate nominated by a party; while still with
others, voters may choose to do either. How voters are
permitted to cast their votes can carry implications
for issues such as government accountability,
responsiveness and voters’ satisfaction with
democracy.?*?

While ballot structure effects are likely to be less
significant than the adoption of increased district
magnitudes with PR formulas, which fundamentally
move a country’s electoral system beyond winner-take-
all, they nonetheless constitute an important design
choice. As is currently the case, ballot structure choices
could remain at the discretion of states.

li Increasing assembly size may make a transition to proportional representation more politically viable. Implementing proportional multi-member districts without
increasing assembly size may be viewed by current lawmakers as zero-sum: for instance, newly elected Massachusetts Republicans would displace incumbent Democrats,
for instance. Increasing assembly size may help assuage incumbency concerns.

lii There is also a (less common) third type — “dividual” — in which “voters may, if they wish, cast their constituency vote for a candidate of one party and their list vote
for a different party” in certain systems, such as mixed-member proportional. Michael Gallagher and Paul Mitchell, “Dimensions of Variation in Electoral Systems” in The
Oxford Handbook of Electoral Systems, Oxford University Press (Erik S. Herron, Robert J. Pekkanen and Matthew S. Shugart, eds., Apr. 2017) at 29.

liii For a review of literature on ranked-choice voting in the U.S., also known internationally as preferential voting, see Lee Drutman and Maresa Strano, What We Know
About Ranked-Choice Voting, New America (Nov. 10, 2021).

liv Ordinal ballots are designed to ensure a majority winner instead of a plurality winner, i.e., changing an electoral system from single-member plurality to single-member
majority. Both are winner-take-all systems.

Iv The use of preferential voting (i.e., ranked-choice voting) with ordinal ballots is a defining feature of the Single Transferable Vote (STV) system, a variant of
proportional representation. (This is the system proposed in the Fair Representation Act.) Most proportional systems use categorical ballots on which voters select a single
candidate and/or party. See “Party Lists: Voting for Parties, Candidates or Both” at 53 for additional information on STV.
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PARTY LISTS: VOTING FOR PARTIES,

CANDIDATES OR BOTH

In nearly all systems of proportional representation,
voters select their choices from a party list, or a party’s
slate of candidates. This is the mechanism used to
achieve proportionality in results, with seats allocated
to party lists based upon a party’s share of the vote.
Proportional systems employ a wide variety of lists,
while a few use none.

List systems are distinguished principally by the
degree of control given to either parties or voters in
determining the selection of candidates for office.
Under closed list proportional representation, voters
may only cast a vote for a political party. Parties’
seats are allocated based upon their share of votes;
and which candidates are seated is determined by a
party’s ordering of candidates on a list. For instance,
the Republican Party would determine the ordered
list of its candidates, and should it secure three seats,
the top-three listed candidates from its slate would be
elected.

Under open list proportional representation, voters
may instead select a particular candidate on a party
list (i.e., cast a “preference vote™). As with closed lists,
seats are allocated to parties in proportion to the
votes they receive, which is determined by the total
vote share captured by a party’s list of candidates.
But unlike closed lists, candidates are seated in order
of votes won. For instance, if the Democratic Party
secures three seats, the top three vote-getters on the
list would prevail. Open list allows voters to select
their preferred candidates while still optimizing for

proportionality in outcomes. It is for this reason that
some scholars suggest an open list system may be more
suitable to America’s more candidate-centric political
culture. As Jack Santucci describes: “From the voter’s
perspective, there would be almost no change — pick
your most preferred candidate.”!

Unlike closed lists, open lists also exhibit significant
diversity in voting methods. In some instances,
voters must select a party list and may also vote for

a candidate; in others, voters may only vote for a
candidate; and still in others, voters are given the
option of voting for either a party or a candidate.
Particular voting methods aside (indeed, “[t]here are
almost as many different configurations of [open list]
as there are countries that use it”?2%), open list systems
share the common attributes of allocating seats to
lists of candidates based upon their pooled totals and
of voters determining which of those candidates are
elected.

Further, other systems combine the use of preference
votes with a party’s pre-ordering decisions to
determine a final list order in what is sometimes
called a “flexible list.” And in certain instances,
proportional systems do not use party lists at all. The
Single Transferable Vote (STV) system differs from
those above in that voters rank various candidates all
listed together, i.e., not organized by party on a ballot.
STV also uses a different allocation process than list
systems to determine winners ranked by voters in a
multi-seat contest. Among national legislatures, STV

Ivi Santucci also describes the lack of meaningful changes from the perspectives of incumbents and election administrators. See Jack Santucci, A modest and timely
proposal, voteguy.com (Dec. 9, 2020) (“From the incumbent’s perspective, there would be almost no change” given that OLPR permits “each incumbent [to] campaign as
they do now ... . From the election official’s perspective, there would be almost no change,” except for “a larger ballot . . . . Just count up the votes, and report the totals.”).
Ivii Nicolaus Tideman, The Single Transferable Vote, Journal of Economic Perspectives vol. 9, no. 1 (1995) at 27 (“The different varieties of STV share the following
features: a quota of votes is established, and any candidate who attains the quota is elected; surplus votes of elected candidates are transferred to other candidates favored
by those who voted for the elected candidates; candidates are eliminated sequentially and their votes transferred to other candidates, with the candidate eliminated at each
stage generally being the one with the fewest current votes.”); see also Michael Gallagher, Comparing Proportional Representation Electoral Systems: Quotas, Thresholds,
Paradoxes and Majorities, British Journal of Political Science vol. 22, no. 4 (Oct. 1992) at 480-482.
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is used in Ireland’s lower house, the Australian Senate,
and Malta’s House of Representatives. A number of
U.S. municipalities previously used STV as well, and a
modest but growing number are using STV today. "

Along the broad spectrum of voting methods available
in proportional systems, options range from those
that, from the perspective of voters, candidates and
election officials, appear nearly the same as those in
winner-take-all systems to those that markedly differ.

lviii Although the Australian Senate is typically characterized as an STV system, because nearly all voters opt to not rank candidates—instead, choosing the “above the
line” vote for a party—the system in practice operates more similarly to closed-list proportional representation. Above the line and below the line voting — Senate Ballot Paper
Study 2016, Australian Electoral Commission (2016). For a review of STV in Australia, Malta, and Ireland, see Shaun Bowler and Bernard Grofman, Elections in Australia,
Ireland, and Malta under the Single Transferable Vote: Reflections on an Embedded Institution, Michigan University Press (2000). For a review of STV in U.S. localities, see
Weaver, “Semi-Proportional and Proportional Representation Systems in the United States” in Choosing an Electoral System: Issues and Alternatives at 191-206. Most of
these systems are no longer in use. For a review of the efforts that led to their repeal and replacement with winner-take-all systems, see Jack Santucci, More Parties or No
Parties, Oxford University Press (Aug. 19, 2022). In more recent years, some localities in the U.S. have begun adopting STV. See Fairvote, Proportional RCV Information.

Enforcement

To the extent that reform includes new limitations

on district magnitude, allocation formula, or

other criteria, there is a question as to whether
litigation could compel states to comply with these
requirements. Absent express legislative language on
enforcement, it is possible (but not guaranteed) that
the U.S. Attorney General would be permitted to bring
an enforcement action. Absent such language, it is
unlikely that private parties would be permitted to
bring suit. Thus, an express grant of authority to either
or both could eliminate this uncertainty.

A separate issue arises if federal law were reformed
to permit, but not require, multi-member districts:
whether a state opting to retain single-member
districts could be forced through litigation to adopt
proportional multi-member districts. Congress
likely could lawfully authorize federal courts to
impose multi-member maps upon finding that a
single-member district map was unlawful under

the VRA, Fourteenth Amendment or other relevant
federal standards."> However, if reform were silent on
permissible judicial remedies, it is an open question
whether a federal court could lawfully or, in practice,
impose a multi-member map.™

Prior to the 1967 law, it was widely accepted that a
federal court could impose a multi-member map to
remediate single-member districts that violated the
constitutional “one person, one vote” guarantee.?*
While only plurality at-large maps were considered
at the time, nothing in the relevant court decisions
(apart from the era’s limited imagination) foreclosed
the use of a proportional multi-member system.
Further, prior to all other current members joining
the Supreme Court, Justice Thomas stated his view
that a federal court may impose a proportional multi-
member map as a remedy for single-member districts
that violate Section 2 of the VRA, at least in certain
circumstances.??®* Indeed, in dozens of state and local
VRA districting cases, federal courts have approved
non-winner-take-all remedies as part of settlements or
consent decrees.?**

However, the 1982 amendment to the VRA noted that
“nothing in this section establishes a right to have
members of a protected class elected in numbers equal
to their proportion in the population,” which could
conceivably be an obstacle to relying on the VRA for
enforcement of UCDA reforms.??” However, the plain
language of this provision merely disclaims any right
to have representatives of a certain race elected in
direct proportion to their share of the electorate. And
the legislative history indicates that Congress sought

lix The 1982 amendment to the VRA addressed the necessary showing for liability under Section 2 and had nothing to do with permissible judicial remedies. However,
given that at least one federal court has misinterpreted this provision as limiting remedial options, it would be prudent for Congress to expressly clarify this issue in any
such reform. See 52 U.S.C. § 10301(b); see also Thomas Boyd and Stephen J. Markman, The 1982 Amendments To The Voting Rights Act: A Legislative History, Washington

and Lee Law Review vol. 40, no. 4 (1983) at 1347.

Ix Rep. Watt’s bill was silent on this question, and this issue predominated during the 1999 hearing. States’ Choice of Voting Systems Act: Hearing Before the Subcommittee

on HR. 1173 at 6-7.
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merely to clarify that non-proportional outcomes were
not, on their own, sufficient to establish a Section 2
violation. While at least one federal appellate court has
mistakenly construed this provision as precluding the
imposition of a non-winner-take-all remedy,??8 this is
clearly a minority view that other courts should reject.

Nonetheless, in a series of cases between the 1970s
and 1990s, the Supreme Court invoked federalism

to discourage federal courts from imposing multi-
member systems as a remedy in state and local
constitutional districting litigation.* On their face,
several of the rationales articulated in defense of

this rule would seemingly counsel against judicial
imposition of a proportional multi-member
congressional map.* Consistent with this guidance,
several federal appellate courts overturned district
courts that sought to remedy malapportioned state and
local single-member districts with multi-member maps
and semi-proportional allocation formulas.?? Thus,

to the extent a state will not consent to the adoption

of a proportional multi-member congressional map, a
federal court may be disinclined to impose one. This is
particularly likely if the state could produce a single-
member district map that addresses the underlying
liability, even if the multi-member map would better
serve the harmed groups.

While some state courts might be inclined to
remediate unlawful single-member districts with

a proportional multi-member map, some states’
constitutional provisions prohibiting multi-member
plans would likely preclude any such relief. In other
states, where multi-member plans are prohibited only
by state statute, state courts faced with single-member
districts that violate the state constitution could
impose a multi-member map. Yet, in practice, few

(if any) courts would be expected to do so without
state consent. The Supreme Court cases establishing
a presumption against judicially imposed multi-

member plans are driven by federalism concerns and

therefore only bind federal courts;?*° yet, a number of
state courts have nonetheless chosen to embrace this

presumption.?!

Policy Design Principles

Below are five principles to guide policymaking
reforms to the UCDA derived from the analysis above,
including the statue’s history and principal benefits
and risks of reform. Taken together, these principles
aim to maximize benefits while mitigating risks of
legislating proportional multi-member districts for the
U.S. House.

1. Amend or Replace

Simple repeal of the UCDA risks making the House of
Representatives even less proportional — across both
racial and partisan lines — by permitting bloc voting.
In lieu of the single-member district mandate, states
should not be permitted to employ multi-member
districts coupled with a non-proportional allocation
formula.

Situating the UCDA in its historical context helps to
illuminate the important reasons for its enactment,
which include a prohibition of bloc voting for
congressional elections. At the time, imposing single-
member districts — while still a winner-take-all system
— moved the House towards greater proportionality
and fairer representation. Repeal without a
replacement risks backsliding.

Thus, policymaking should focus on reforms to the
law that move the House’s electoral system towards
some form of proportional representation, as outlined
below, while maintaining a prohibition of bloc voting.

Ixi In Connor v. Johnson, the Court held that “when district courts are forced to fashion apportionment plans, single member districts are preferable to large multi-member
districts as a general matter,” emphasizing that federal courts must use single-member districts “absent insurmountable difficulties.” 402 U.S. 690, 692 (1971); see Wise v.
Lipscomb, 437 U.S. 535, 540-41 (1978) (collecting cases); see also Growe v. Emison, 507 U.S. 25, 40 (1993); Upham v. Seamon, 456 U.S. 37, 43 (1982).

Ixii In White v. Weiser, the Court explained that federalism requires that federal courts respect “policies and preferences of the State” unless federal law compels otherwise.
412 U.S. 783, 795 (1973) (noting that federalism interest in preserving state policy choices applies equally to congressional and state apportionment). In Connor v. Finch,
the Court justified this presumption on several other considerations: (i) “the practice of multimember districting can contribute to voter confusion”; (ii) multi-member
districts can “make legislative representatives more remote from their constituents”; and (iii) multi-member districts “tend to submerge electoral minorities and over-
represent electoral majorities.” 431 U.S. 407, 415 (1977). It is unclear what, if any, evidence the Court relied on in reaching the first two conclusions. And the third point,
of course, applies to at-large plurality maps, but would not apply to a proportional multi-member plan.
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2. Allow a Range of District Magnitudes

Building consensus around proportional multi-
member districts will inevitably require compromise,
but poorly designed UCDA reform could make

the House even less representative. It is crucial to
understand at the outset which aspects of electoral
design could be safely left to state discretion and
which require a settled national standard. Given that
the absence of district magnitude standards could
generate a host of serious risks, clear prescriptions
here are appropriate.

Total state discretion risks lopsided adoption of more
proportional systems, such that some states supplant
single-member districts with proportional multi-
member districts while others maintain the status quo.
Lopsided adoption may lead to a greater aggregate
bias in electoral outcomes for the House: for instance,
if a large majority-red state, like Texas, adopts a more
proportional system (likely increasing its share of
Democratic representatives), while a large majority-
blue state, like California, does not.

Policy should instead permit states flexibility within
a district magnitude range. A minimal increase

in district magnitude — say, from one to two — is
unlikely to generate various intended benefits, such
as an increase in electoral competition, while a
radical increase — say, from one to twenty — risks
fragmentation. The Fair Representation Act prescribes
three to five representatives per district where
mathematically possible. However, various scholars
have debated other optimal district magnitudes, both
generally and in the American context,?*?> and some
suggest a three-to-five range may in fact be too modest
to realize intended benefits. Formulating a precise
range may benefit from further discussion among

policymakers and scholars.
3. Allow a Choice of PR Formula

Policymaking should require the use of a PR formula
when allocating winners in a multi-member district
to ensure states do not resuscitate the bloc voting
schemes of the past — that is, a prohibition of the use
of non-proportional (plurality or majority) formulas
with multi-member districts. Mandating multi-
member districts without specifying requirements for
an appropriate allocation formula opens the door to
abuse of the former. The Supreme Court’s continued
erosion of federal voting rights protections amplifies
this risk.

Clear prohibitions should be coupled with affirmative
guidelines for the use of a PR formula in order

to produce proportional multi-member districts.

The issue of which electoral formula to use within

the broad class of “PR formulas,” however, is not
straightforward. Extensive research has sought to
both theoretically and empirically assess PR formulas
based upon their ability to produce more (or less)
proportional outcomes. Certain formulas, for example,
may be more likely to benefit the largest party, while
others may advantage smaller parties.?

While these formulas matter — indeed, “a difference
in electoral formula. . . may be at least as important as
district magnitude in determining the proportionality
of legislative representation”?** — the most important
distinction that separates winner-take-all from
proportional systems is the use of a PR formula in
multi-winner contests. Thus, that states employ a PR
formula should be considered a threshold requirement
for reform. Legislative language should further define
what constitutes a compliant PR formula.*

Ixiii One study using data from 610 election outcomes in 81 countries between 1945 and 2006 finds that “[e]lectoral systems that use low-magnitude multi-member
districts produce disproportionality indices almost on par with those of pure PR systems while limiting party system fragmentation, producing simpler government
coalitions, and surpassing both majoritarian and pure PR systems on some indicators of government performance.” See John M. Carey and Simon Hix, The Electoral Sweet
Spot: Low-Magnitude Proportional Electoral Systems, American Journal of Political Science vol. 55, no. 2 (Apr. 2011) at 383-397. In this case, “low-magnitude” is between
four and eight. Thus, proposals for between three and five in the U.S. context may be considered especially low. Further, various features of the U.S. political system likely
cut against fragmentation risks, such as winner-take-all contests for the presidency and Senate, suggesting that higher district magnitudes could yield greater benefits
with minimal risk.

Ixiv In some circumstances, a district magnitude of three may itself be insufficient to ensure a meaningfully equal opportunity for certain racial groups to elect their
preferred representatives. This is an increasingly important consideration given the ongoing efforts by the federal judiciary to limit the reach and impact of the VRA to
guarantee such protections.

Ixv This could be achieved, for example, by simply articulating a broad basket of specific formulas — which is to say, a predetermined menu of mathematical functions
that could be employed. For a comprehensive list of standard PR formulas, see Arend Lijphart, “Degrees of Proportionality of Proportional Representation Formulas™ in
Electoral Laws and Their Political Consequences, Agathon Press (1986) at 170-182.
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States should enjoy discretion in selecting their necessary. For example, a state that elects to use (or

allocation method from within the broad category in some cases, already uses) ranked-choice voting
of standard PR formulas. Depending upon states’ for congressional elections would naturally require a
other electoral system design choices, such as ballot particular kind of allocation formula in a multi-winner
structure, different PR formulas would in fact be race.xi

FIGURE 7

NUMBER OF REPRESENTATIVES BY CONGRESS

Since the Founding, Congress regularly expanded the size of the House to roughly keep pace with population
growth — until The Permanent Apportionment Act of 1929, which fixed its size at 435 Representatives.
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Ixvi In a multi-member district system with ranked-choice voting — also known as the Single Transferable Vote (STV) system — a specific allocation method, the Droop
Quota, is used. Unless all states used ranked-choice, a national standard would conflict with this differing ballot structure decision.
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4. Encourage House Expansion

An expanded House would have salutary effects on
representation, including greater proportionality.
Policymaking should consider coupling the
introduction of proportional multi-member districts
with an increased number of House seats, so that as
states combine single-member districts into multi-
member districts, the constituent-to-representative
ratio decreases.

Various scholars and advocates have proposed both

a specific number of new seats as well as methods for
decennial expansion.?** For example, the Cube Root
Law, which expresses the size of a country’s legislature
(unicameral or lower chamber) as the cubed root of

a country’s population,*i is a fair approximation of
the size of many democratic legislatures around the
world. This ratio has been used in various proposals
for suggesting an optimal number of new seats for the
U.S. House.™i Some proposals also suggest a “formula
of expansion that would bring the House in line with
the cube root of the population gradually,” rather than
all at once.®

However, the inclusion of assembly size changes

to UCDA reform should be viewed as additive,

not as necessary. By contrast, UCDA reform must
include certain prohibitions (of bloc voting) and
minimum standards (for proportional multi-member
districts where possible) in order to effectively

move the House’s electoral system beyond winner-
take-all. While an enlarged House would further
certain goals and mitigate certain risks — such as
greater proportionality in outcomes and improved
constituent-representative relationships — the issue
should not preclude congressional districting reform.

5. Include Enforcement Mechanisms

The U.S. has a checkered history of effectively
enforcing federal districting law. Indeed, American
history is replete with examples of states ignoring
federal requirements that relate to the House’s electoral

system, such as continuing the use of bloc voting
despite explicit prohibitions, and Congress permitting
violations to proceed unremedied.

Rather than leave enforcement mechanisms and
authorities ambiguous, UCDA reform should provide
a pathway for judicial review and enforcement. At
minimum, this should include authorizing the U.S.
Attorney General and state Attorneys General to bring
civil actions, and clarifying that existing causes of
action in federal law remain available. It may also be
worthwhile to explore a limited private right of action
to permit private parties to bring civil suits to enforce
the most critical and core guardrails of the law that
prevent states from backsliding into less representative
electoral systems.

These policy principles do not cover the full range of
decisions for structuring the U.S. House’s electoral
system, but they are the most relevant to the districting
issues implicated by the UCDA. A variety of other
issues are not examined in detail here, including
decisions that may be better left to states altogether,
such as the methods by which states draw new multi-
seat districts. The Fair Representation Act mandates
the use of specifically structured independent
commissions. Another option is to leave such
decisions regarding how maps are drawn to the states,
in particular given that multi-seat districts are less
susceptible to gerrymandering.

Nor do we examine in detail the use of party lists,
which are used in most proportional systems to
organize candidates on a ballot and to decide which
candidates are sent to a legislature depending upon
their parties’ share of the vote. If a state were to adopt
a list system, it might employ an open party list in
which voters indicate their preferred candidate on a
party’s slate — for example, a preferred Democratic
candidate among a list of Democratic candidates.
Alternatively, it might employ a closed list, in which
voters only cast a vote for a party instead, and the

Ixvii The Cube Root Law was first developed by Rein Taagepera in 1972. See Taagepera, The size of national assemblies, Social Science Research vol. 1, no. 4 (Dec. 1972) at

385-401.

Ixviii Given the current U.S. population (according to the 2020 census), using the Cube Root Law would generate 257 new seats (from a cube root of 692, less the current

435 seats).
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order of candidates elected is determined by the party
itself; or they might forgo lists altogether, among other
options.

These determinations are likely to be informed by
state-specific considerations, such as the differing
nature of states’ primary, or preliminary, contests.
Consider the emerging use of “top-X” preliminary
rounds (top two, or four, or five) as in Alaska,
whereby X number of candidates move from the

first round through to the general election. Scholars
have examined how these fields of candidates might
populate party lists in a multi-seat general election.?3”
Or, consider a recent proposal in the Wyoming

state legislature that would shift the lower house

from winner-take-all to closed list proportional
representation, whereby party lists for the new multi-
seat general election reflect winners in the traditional
first-past-the-post primary election (such that primary
vote totals are used to order the candidates on each
party’s list).>* Should the bill become law, Wyoming
may wish to maintain the same closed list proportional
system for congressional elections.*

A transition to a system of proportional representation
for the House is likely more politically viable if states
are permitted to retain and integrate other aspects of
their current electoral processes where possible. Such
a transition should also be understood as broadly
consistent with federalism principles, as Congress
frequently sets forth general rules and prohibitions
governing federal elections while leaving ample
discretion to states.

Ixix While list types are typically fixed at the national level, this is not always the case. For example, both Denmark and Colombia permit political parties to present
different list-types. Parties in Denmark may use either an open list or certain types of flexible lists. Jorgen Elklit, “Denmark: Simplicity Embedded in Complexity (or Is It
the Other Way Around?)” in The Politics of Electoral Systems, Oxford Academic (Michael Gallagher and Paul Mitchell, eds., Sep. 2005) at 452-471. In Colombia, parties
may present either closed or open lists. Ménica Pachén and Matthew S. Shugart, Electoral reform and the mirror image of inter-party and intra-party competition: The
adoption of party lists in Colombia, Electoral Studies vol. 29, no. 4 (2010) at 648-660.

Ixx Andy Craig, Andy Craig testifies at the meeting, “Joint Corporations, Elections & Political Subdivisions,” before the Wyoming Legislature, Cato Institute (Jun. 30, 2022). In
the general election, voters would select their preferred party, with candidates securing seats in proportion to their party’s vote share and in listed order.

Ixxi Because Wyoming only has one House representative, this concern would be relevant only in the event that House expansion provided the state with more seats.
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ONCLUSION

Heated conflicts over the House’s electoral system were
present during the Founding era and have continued
through the present. Yet despite this rich history, what
began as a winner-take-all system remains a winner-
take-all system.

The consequences today are profound. The trends
dominating U.S. House elections — a collapse in
competition across most congressional districts;
biased electoral outcomes that advantage one party
over another; the dilution of voting power along
racial lines; intractable polarization and escalating
extremism — not only constitute serious

problems in their own right, but are likely
destabilizing American democracy itself.

Voters who do not perceive their vote to

count for much, or at all, are unlikely to

think highly of their system of government.

[An] electoral system can shape the coherence
of party control of government, the stability
of elected governments, the breadth and
legitimacy of representation, the capacity

of the system to manage conflict, the extent
of public participation, and the overall

responsiveness of the system . . .. [It] may
polarize electoral politics or . . . unwittingly
empower extremist political forces. ... These

dimensions of democratic character and
quality, in turn, may well determine whether
democracy survives or fails.?*°

The trends dominating U.S. House elections
— a collapse in competition across most
congressional districts; biased electoral

outcomes that advantage one party over

These phenomena, however, are not a given.
Changing the design of an electoral system,
like any other institutional arrangement,
can either aggravate or mitigate these trends.
Indeed, our electoral system was designed

to be changeable. As Supreme Court Justices
Clarence Thomas and Antonin Scalia have
recognized, “there is no principle inherent
in our constitutional system, or even in the
history of the Nation’s electoral practices, that makes
single-member districts the proper mechanism for

electing representatives to governmental bodies . . .
»238

Few institutional arrangements are as consequential to
the nature of a country’s politics than the design of its
electoral system. As Larry Diamond and Marc Plattner
explain,

another; the dilution of voting power along
racial lines; intractable polarization and
escalating extremism — not only constitute
serious problems in their own right, but are
likely destabilizing American democracy itself.

Few institutional arrangements are also as mutable
as electoral systems. “Often, the electoral system may
be changed by legislation alone,” write Diamond and
Plattner. “Among the many structural and historical
variables that affect democracy, few are more open
to rapid and intentionally designed changed than
the electoral system.”?*° Indeed, the U.S. has taken
advantage of these institutional design opportunities
before.
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In the mid-20th century, single-member districts were
understood as a solution to skewed representation. At
the time, the national imposition of single-member
districts for congressional elections marked an
important step towards fairer representation by
prohibiting the bloc vote system that had long been
used to preclude minority parties and entire groups
from securing representation. But that progress
towards a more proportional system has been

stalled for decades. Despite the many alternatives to
winner-take-all — various systems of proportional
representation that did not exist when the U.S. was
first experimenting with its own electoral system — the
House remains wedded to an antiquated system by
law.

Through new law, the current system can be remade.
While the depth of the current crisis is profound, so
too is the broad-based desire for reform. Today, far
more Americans than not believe that the American
system of government is deeply flawed and in need of
fundamental reforms.?*' As Lee Drutman reflects, “it is
in periods where it feels like we are rapidly careening
towards trouble that we should expect a much more
fundamental change ahead.”?*> Of course, what that
change looks like will matter. This report aims to
provide important context and practical considerations
for potential and consequential changes to one of the
more fundamental characteristics of congressional
elections: the single-member district.

As America’s representative democracy falls further
behind the promise of its name, calls for reform

will almost certainly grow louder. Channeling that
energy into policymaking that effectively addresses

the structural causes of our democracy’s discontents

— that does not settle for tweaking at the margins of
our winner-take-all system, but imagines something
different altogether — will be the enduring challenge of
reform.

Conclusion
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