

































































B. Equal Protection for Black Tennesseans

Ms. Moses’s race-based equal protection claims, however, are another matter. Defendants
argue such claims must fail because she has failed to allege sufficient, contemporaneous
discriminatory intent. Asserting that the statute is facially neutral, Defendants point to a significant
gap in between the enactment of Tenn. Code Ann. § 40-29-204 and the end of Ms. Moses’s
extensive review of Tennessee’s prior discriminatory intent. See Wesley v. Collins, 791 F.2d 1255,
1261 (6th Cir. 1986) (quoting City of Mobile v. Bolden, 446 U.S. 55, 74 (1980), superseded by
statute, Thornburg v. Gingles, 478 U.S. 30, 35 (1986)) (“[S]uch evidence of past discrimination
‘cannot, in the manner of original sin, condemn action that is not in itself unlawful.”””). The United
States Court of Appeals for the Sixth Circuit affirmed the dismissal of a constitutional challenge
in Wesley when the plaintiffs “were unable to present evidence that proved or inferred a
discriminatory intent on the part of the Tennessee legislature.”). Id. at 1262; see also McCleskey
v. Kemp, 481 U.S. 279, 298 n.20 (1987) (“Although the history of racial discrimination in this
country is undeniable, we cannot accept official actions taken long ago as evidence of current
intent.”). Referring to allegations of statistical data demonstrating a disparate impact in
Tennessee’s disenfranchisement scheme, Defendants argue that the Tennessee Constitution does
not support a disparate impact claim. See McClay v. Airport Mngmt. Servs., LLC, 596 S.W.3d
686, 695-696 (Tenn. 2020) (collecting cases that stand for the proposition that disparate impact is
not alone sufficient to support an equal protection claim).

Ms. Moses responds that the felony disenfranchisement scheme was used for decades after
the Civil War to discriminate and wrongfully prevent black Tennesseans from voting and that it
still does so today. She also refers to her statistical data not to support the equal protection claim

on its own but to demonstrate the discriminatory purpose for which its use is permissible.
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Defendants reply that the cases that rely on such data for demonstration of discriminatory purpose
use data that shows an overwhelming disparity for which there can be no other explanation, and
that is not the case with Ms. Moses’s statistics. Historical discrimination is not evidence of current
discrimination, but her present data might be. See P1.’s 2d Am. Compl., 1 7-9. And at this stage
of the litigation, the Court does not evaluate the evidence supporting the allegations of the
complaint. Accordingly, with respect to Ms. Moses’s Counts III and X, Defendants’ motion is
DENIED as Plaintiff has stated a claim on which relief may be granted.

I11. Due Process Claims

Tennessee’s Law of the Land Clause, Tenn. Const., art. I, § 8, is synonymous with the
protections of the federal Due Process Clauses. Keller v. Casteel, 602 S.W.3d 351, 357 (Tenn.
2020) (citing Bailey v. Blount Cnty. Bd. of Educ., 303 S.W.3d 216, 230 (Tenn. 2010)). It is
“intended to secure the individual from the arbitrary exercise of the powers of government.”
Mortg. Elec. Registration Sys., Inc. v. Ditto, 488 S.W.3d 265, 280 (Tenn. 2015) (quoting Daniels
v. Williams, 474 U.S. 327, 331 (1986)). Due process claims take two general forms: procedural
and substantive, Lynch v. City of Jellico, 205 S.W.3d 384, 391 (Tenn. 2006). And as before, we
address both types of claims.

A. Procedural Due Process Claims

Procedural due process typically ensures a person is given both “notice and an opportunity
to be heard at a meaningful time and in a meaningful manner.” Manning v. City of Lebanon, 124
S.W.3d 562, 566 (Tenn. Ct. App. 2003) (citing State v. AAA Bail Bonds, 993 S.W.2d 81 (Tenn.
Crim.App. 1998)). That person must be provided with “fundamentally fair” procedures before
being deprived of life, liberty, or property. Abdur’Rahman v. Bredesen, 181 S.W.3d 292, 309

(Tenn. 2005) (quoting Fuentes v. Shevin, 407 U.S. 67, 80 (1972)). This involves “two-part inquiry:
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(1) whether the interest involved can be defined as ‘life,” ‘liberty”’ or ‘property’ within the meaning
of the [Law of the Land] Clause; and if so (2) what process is due in the circumstances.” Willis v.
Tenn. Dep’t of Corr., 113 S.W.3d 706, 711 (Tenn. 2003) (citing Bd. of Regents v. Roth, 408 U.S.
564, 569—70 (1972); Rowe v. Bd. of Educ., 938 S.W.2d 351, 354 (Tenn. 1996)). “The relative
weight of [the] interest is relevant to the extent of due process to which one is entitled.” Id. at 712.
When determining what process is due to the individual, a court considers

(1) the private interest at stake; (2) the risk of erroneous deprivation of the interest

through the procedures used and the probable value, if any, of additional or

substitute procedural safeguards; and finally (3) the government's interest,
including the function involved and the fiscal and administrative burdens that the
additional or substitute procedural requirement would entail.

Id. at 711-12 (quoting State v. Culbreath, 30 S.W.3d 309, 317-18 (Tenn. 2000)).

Defendants rightly point out that the General Assembly’s purpose in codifying criminal
offenses and their corresponding penalties provides the fair notice required by due process. State
v. Smith, 48 S.W.3d 159, 164 (Tenn. Crim. App. 2000) (citing United States v. Batchelder, 442
U.S. 114, 123 (1979); Rose v. Locke, 423 U.S. 48, 49 (1975); State v. Boyd, 925 S.W.2d 237, 242
(Tenn. Crim. App. 1995)). Moreover, Ms. Moses, like all Tennesseans, is presumed to know the
law. Id. at 164-65; State v. Anderson, 894 S.W.2d 320, 322 (Tenn. Crim. App. 1994) (citing
Hunter v. State, 12 S.W.2d 361, 363 (Tenn. 1928); State ex rel. Davis v. Thomas, 12 S.W. 1034
(Tenn. 1890); McGuire v. State, 26 Tenn. (7 Hum.) 39, 40 (1846)). It is along these lines that
Defendants argue permanent disenfranchisement comports with procedural due process.
Tennessee law provides meaningful notice that a charged felon will be permanently
disenfranchised upon conviction of certain crimes. See Tenn. Code Ann. §§ 39-16-503, 40-29-

204(3). Further, upon conviction, the court must declare the felon “infamous” and “immediately

disqualif[y her] from exercising the right of suffrage.” Tenn. Code Ann. § 40-20-112. And since
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2006, felons convicted of offenses against administration of government, like Ms. Moses—who
was convicted in 2016, have not been eligible to their right to vote restored. Tenn. Code Ann. §
40-29-204(3)(B).

Ms. Moses responds that Defendants miss the point of her claim—that her guilty plea was
not knowingly, intelligently, and voluntarily made because she was not informed of the
consequences of that plea with respect to voting before she made it. See Frazier v. State, 495
S.W.3d 246, 253 (Tenn. 2016) (citing Ward v. State, 315 S.W.3d 461, 465 (Tenn. 2010)). But, as
Defendants point out in their reply, disenfranchisement upon felony conviction is considered a
regulatory, nonpenal measure. Johnson, 624 F.3d at 753. A nonpunitive measure is in turn
considered a collateral consequence of a guilty plea. Ward, 315 S.W.3d at 472. Failure by the
court to advise a criminal defendant of the collateral consequences of her plea does not render the
plea invalid. Id. Therefore, the Court must agree with Defendants that Ms. Moses’s procedural
due process claims lack merit.

Accordingly, on this issue Defendants’ motion to dismiss is GRANTED, and to the extent
that Counts V and VII raise procedural due process claims, those claims are hereby DISMISSED.

B. Substantive Due Process Claims

Substantive due process, on the other hand, “limits oppressive government action”
whatever the procedures used. Lynch, 205 S.W.3d at 391-392; Mansell v. Bridgestone Firestone
N. Am. Tire, 417 S.W.3d 393, 409 (Tenn. 2013). It protects those rights “fundamental to our
system of ordered liberty.” Brooks v. Bd. of Prof’l Resp., 578 S.W.3d 421, 427 (Tenn. 2019)).
Claims invoking substantive due process involve either the deprivation of a particular
constitutional guarantee or state action so arbitrary as to be “conscience shocking in a

constitutional sense.” In re Walwyn, 531 S.W.3d 131, 139 (Tenn. 2017) (quoting Lynch, 205
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S.W.3d at 392) (alteration omitted). If the statute does not implicate a fundamental right, it must
merely satisfy the rational-basis test. Riggs v. Burson, 941 S.W.2d 44, 51 (Tenn. 1997) (citing
Newton v. Cox, 878 S.W.2d 105, 110 (Tenn. 1994)). And for state action to be sufficiently
“conscience-shocking,” the conduct must be “intended to injure in some way unjustifiable by any
government interest.” Chavez v. Martinez, 538 U.S. 760, 775 (2003) (citing Cnty. of Sacramento
v. Lewis, 523 U.S. 833, 849 (1998)).

Defendants first argue, as already discussed in the equal protection context, that because
convicted felons do not have a fundamental right to vote, the only test is whether the General
Assembly had a rational basis to conclude that permanent disenfranchisement is appropriate for
persons convicted of an offense against administration of government. See Johnson, 624 F.3d at
746; Riggs, 941 S.W.2d at 51. Second, Defendants assert that permanent disenfranchisement does
not rise to the level of shocking the conscience because the Tennessee Constitution affirmatively
sanctions the practice. Ms. Moses, however, maintains that permanent felon disenfranchisement
constitutes oppressive government action inconsistent with our system of ordered liberty because
of its racist and oppressive origins, administration, and impact as detailed in her allegations.

Having already addressed the rational basis test above, the remaining question here is
whether the practice is nevertheless constitutionally conscience-shocking. Defendants are correct
that a practice affirmed by a Constitution cannot somehow be conscience-shocking in terms of that
same Constitution. Ms. Moses, however, challenges not felon disenfranchisement but permanent
felon disenfranchisement. She has pleaded in detail regarding the impact of that practice. We are
satisfied the allegations are sufficient to survive Defendants’ motion.

Accordingly, to the extent that Counts V and VII raise substantive due process claims,

Defendants’ motion to dismiss those counts is DENIED.
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V. Cruel and Unusual Punishment Claims

The Tennessee Constitution prohibits the State from imposing “cruel and unusual”
punishments. Tenn. Const. art. I, § 16. The federal Constitution does likewise. See U.S. Const.
amend. VIII. Although the Tennessee Supreme Court may extend the protections of Article I,
Section 16 further than the protections of the Eighth Amendment, the Court applies the same test
and regularly refers to federal analyses. Van Tran v. State, 66 S.W.3d 790, 800—01 (Tenn. 2001)
(citing State v. Black, 815 S.W.2d 166, 189 (Tenn. 1991)). And the Eighth Amendment “bars not
only those punishments that are ‘barbaric’ but also those that are ‘excessive’ in relation to the
crime committed.” State v. Booker, 656 S.W.3d 49, 70 (Tenn. 2022) (quoting Coker v. Georgia,
433 U.S. 584, 592 (1977)) (Kirby, J., concurring in the judgment). Courts must “consider whether
a particular punishment is ‘disproportionate in relation to the crime for which it is imposed.” Id.
(quoting Gregg v. Georgia, 428 U.S. 153, 187 (1976)). The three-pronged test for whether a
punishment is cruel and unusual is therefore as follows:

First, does the punishment for the crime conform with contemporary
standards of decency? Second, is the punishment grossly disproportionate to the
offense? Third, does the punishment go beyond what is necessary to accomplish
any legitimate penological objective?

Van Tran, 66 S.W.3d at 800 (quoting State v. Ramseur, 524 A.2d 188, 210 (N.J. 1987)).

A threshold question arises, however whether the state action is in fact a punishment
because Tennessee, like the federal courts and other states, differentiates between a “punishment”
and a “civil disability.” See Cole v. Campbell, 968 S.WS.2d 274, 275-76 (Tenn. 1998) (“Virtually
every jurisdiction subjects a convicted defendant not only to criminal punishment but also
sanctions that restrict civil and proprietary rights.”). “A civil disability . . . may include the loss

of the right to vote, hold office, serve as a juror, possess firearms, and the denial of professional

or occupational licensing.” Id. at 276 (citing Special Project, The Collateral Consequences of a
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Criminal Conviction, 23 Vand. L. Rev. 929 (1970)). Civil disabilities are considered collateral
consequences of a punishment rather than a punishment in and of themselves. See May v. Carlton,
245 S.W.3d 340, 354 (Koch, J., dissenting) (citing Tenn. Code Ann. § 40-20-112) (“In Tennessee,
a declaration of infamy is currently incidental to a felony conviction.”);® Cambria Coal Co. v.
Tester, 167 S.W.2d 343, 344 (Tenn. 1943) (holding that a pronouncement of infamy is mandatory
upon a trial court). The disenfranchisement of convicted felons is considered such a civil
disability. See State v. Johnson, 79 S.W.3d 522, 527 (Tenn. 2002); Cole, 968 S.W.2d at 275-76;
May, 245 S.W.3d at 354 (Koch, J., dissenting); Cambria Coal Co., 167 S.W.2d 344; cf. Trop v.
Dulles, 356 U.S. 86, 95-97 (1958) (footnote omitted) (“The Court has recognized that any statute
decreeing some adversity as a consequence of certain conduct may have both a penal and a
nonpenal effect. The controlling nature of such statutes normally depends on the evident purpose
of the legislature. The point may be illustrated by the situation of an ordinary felon. A person
who commits a bank robbery, for instance, loses his right to liberty and often his right to vote. If,
in the exercise of the power to protect banks, both sanctions were imposed for the purpose of
punishing bank robbers, the statutes authorizing both disabilities would be penal. But because the
purpose of the latter statute is to designate a reasonable ground of eligibility for voting, this law is
sustained as a nonpenal exercise of the power to regulate the franchise.”).

Ms. Moses relies upon language by the Tennessee Supreme Court stating that “[1]aws
disenfranchising convicted felons are penal in nature” that disenfranchisement is not a civil

disability but in fact a punishment. See May, 245 S.W.3d at 342. But the Supreme Court’s

& The May Court observed in an Ex Post Facto Clause case that “[1Jaws disenfranchising convicted felons are penal in
nature.” 245 S.W.3d at 349. But that statement has been labeled dicta and confined to the specific circumstances of
that case. See Johnson, 624 F.3d at 754 (emphasis in original) (“Neither is the ‘penal in nature’ statement supported
by other law or logic in the opinion. The ‘penal in nature’ statement is pure dicta, insufficient to compel the conclusion
that either laws retroactively disenfranchising felons or laws regulating re-enfranchisement violate the Ex Post Facto
Clause of the Tennessee Constitution.”).
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statement appears limited to the specific context of that case. Johnson, 624 F.3d at 754; see also
Johnson, 79 S.W.3d at 527; Cole, 968 S.W.2d at 275-76; May, 245 S.W.3d at 354 (Koch, J.,
dissenting); Cambria Coal Co., 167 S.W.2d 344; In re Cox, 389 S.W.3d 794, 798 (Tenn. Crim.
App. 2012). This Court is cognizant of the notion that permanent felon disenfranchisement is so
severe that it perhaps ought to be considered punitive,’ but we are nevertheless bound by the
decisions of the higher courts. See Johnson, 79 S.W.3d at 527; Cole, 968 S.W.2d at 275-76;
Cambria Coal Co., 167 S.W.2d 344. Thus, we must conclude that Ms. Moses has failed to state a
claim that permanent felon disenfranchisement constitutes an impermissible cruel and unusual
punishment.

Accordingly, Defendants’ motion to dismiss is GRANTED on this issue, and Counts IV
and VIII are hereby DISMISSED.

V. Free and Equal Elections Claims

The Tennessee Constitution provides “[t]hat elections shall be free and equal, and the right

of suffrage, as hereinafter declared, shall never be denied to any person entitled thereto.” Tenn.

% In the ex post facto context, the federal courts located in Tennessee have been less inclined to accept lifetime
registration on the state’s sex offender registry as a nonpunitive, regulatory measure. See Does #1-9 v. Lee, No. 3:21-
cv-00590, 2023 WL 2335639, at ¥16 (M.D. Tenn. Mar. 2, 2023) (“In order for the Act to qualify as a prophylactic,
civil safety regime, there needs to be at least some tailoring of its restrictions to actual, demonstrable risks. Instead,
the Act simply imposes its restrictions automatically on every person convicted by a jury of committing a certain type
of criminal offense—in other words, like a punishment.”); Million v. Rausch, No. 3:22-CV-453, 2023 WL 2558138,
at *2, *5 (E.D. Tenn. Feb. 10, 2023); Doe v. Lee, No. 3:21-CV-00028, 2022 WL 17650484, at *18 (M.D. Tenn. Dec.
13, 2022) (“Very little about the registry regime that actually exists in Tennessee in 2022 resembles the non-punitive,
public safety-minded civil mechanism that it purports to be.”); Jordan v. Lee, No. 3:19-CV-00907, 2022 WL 1196980,
at ¥*19 (M.D. Tenn. Apr. 21, 2022) (“Snyder overwhelmingly supports a holding that the Act is punitive for Ex Post
Facto Clause purposes . .. .”); Reid v. Lee, No. 3:20-CV-0050, 2022 WL 1050645, at *19 (M.D. Tenn. Apr. 7, 2022)
(stating the same); Doe #I v. Lee, 518 F. Supp. 3d 1157, 1204 (M.D. Tenn. 2021) (finding the scheme punitive); Doe
v. Rausch, 461 F. Supp. 3d 747, 768 (E.D. Tenn. 2020) (“Here, the Court concludes that the effect of lifetime
compliance with SORVTA is punitive as it relates to Plaintiff.”); see also Foley v. State, No. M2018-01963-CCA-R3-
PC, 2020 WL 957660, at *8 (Tenn. Crim. App. Feb. 27, 2020) (Holloway, Jr., concurring) (calling upon the Tennessee
Supreme Court to revisit Ward); ¢f. Jackson v. Rausch, 3:19-CV-377, 2021 WL 4302769, at *10 (E.D. Tenn. Sep. 21,
2021) (distinguishing five-year registration from those plaintiffs subject to lifetime registration). The Court wonders
whether permanent felon disenfranchisement might be similarly punitive in nature. Cf. Mark E. Thompson, Don 't Do
the Crime If You Ever Intend to Vote Again: Challenging the Disenfranchisement of Ex-Felons as Cruel and Unusual
Punishment, 33 Seton Hall L. Rev. 167, 186-89 (2002) (“The history of disenfranchisement shows that it was a
decidedly punitive measure in the civilizations from which America inherited the practice.”).
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Const. art. I, § 5. “The use of ‘free and equal’ in Art. I, § 5 of the Tennessee Constitution refers
to the rights of suffrage and not to the logistics of how the votes are cast.” Mills v. Shelby Cnty.
Election Comm’n, 218 S.W.3d 33, 4041 (Tenn. Ct. App. 2006) (quoting State ex rel. Hooker v.
Thompson, 249 S.W.3d 331, 338 (Tenn. 1996)). Article I, Section 5 continues, of course, and
provides an exception to its guarantee of the right to vote: “except upon conviction by a jury of
some infamous crime, previously ascertained and declared by law, and judgment thereon by court
of competent jurisdiction.” Id. That exception is reaffirmed in Article IV, Section 2: “Laws may
be passed excluding from the right of suffrage persons who may be convicted of infamous crimes.”
Taken together, these provisions “expressly leave to the Legislature the designation in advance of
the offenses for which a citizen may be disfranchised.” Crutchfield v. Collins, 607 S.W.2d 478,
482 (Tenn. Ct. App. 1980).

As recounted in the Court’s discussion of her allegations, Ms. Moses’s Second Amended
Complaint sets forth a theory based on the original meaning of the first portion of this provision,
tracing its lineage to the English Bill of Rights in the aftermath of the Glorious Revolution of 1688.
She alleges that the General Assembly is using permanent felon disenfranchisement to manipulate
Tennessee’s electorate. Defendants focus on the affirmative sanction of felon disenfranchisement
in this constitutional provision in arguing that her claims cannot survive. But it requires a mangling
of the provision’s syntax to read the exception for convicted felons as applicable to the
constitutional command that all elections are to be free and equal. Separate from the exception’s
direct modification of the prohibition on denying any person suffrage, “except upon conviction . .
..” makes no sense at all when read with “[t]he elections shall be free and equal.” See Tenn. Const.

art. I, § 5. In any event, the litigants devoted little if any argument to Ms. Moses’s originalist
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theory during the litigation of this motion. The Court requests further development from the parties
on this provision.

With respect to Defendants’ argument that Plaintiff has failed to adequately allege
intentional, contemporary discrimination with respect to the felony disenfranchisement statutes,
the Court relies upon its reasoning in our discussion of the equal protection claims.

To the extent it seeks dismissal of Ms. Moses’s Free and Equal Elections claims,
Defendants’ motion is DENIED.

Conclusion

For the foregoing reasons, Defendants’ Motion to Dismiss the Second Amended Complaint
is GRANTED IN PART AND DENIED IN PART. The motion is GRANTED with respect to
Counts II (facial convicted-felon equal protection challenge), IV (facial cruel and unusual
challenge), VIII (as-applied cruel and unusual challenge), and IX (as-applied convicted-felon equal
protection challenge), and those claims are hereby DISMISSED. Ms. Moses’s due process claims
(Counts V and VII) are limited to substantive due process challenges because the motion is also
GRANTED with respect to procedural due process aspects of those claims. Finally, the motion
is likewise GRANTED with respect to any challenge to the provisions of the Tennessee
Constitution itself based in Plaintiff’s remaining counts.

It is so ORDERED. /
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