
Governor Ron DeSantis
The Capitol
400 S. Monroe St.
Tallahassee, FL 32399-0001
GovernorRon.DeSantis@eog.myflorida.com

Secretary of State Cord Byrd
R.A. Gray Building
500 South Bronough Street
Tallahassee, FL 32399
SecretaryofState@DOS.MyFlorida.com

Surgeon General Ladapo
Florida Department of Health
4052 Bald Cypress Way
Tallahassee, FL 32399
FloridaSurgeonGeneral@flhealth.gov

October 11, 2024

Re: Constitutional implications of Florida’s tactics to chill speech in support of Amendment 4

Dear Governor DeSantis, Secretary Byrd, and Surgeon General Ladapo,

We write to express deep concern about Florida’s apparent attempts to chill the speech of those
who support Amendment 4, which would establish a constitutional right to abortion in the state.
Rather than allowing Floridians to express their will at the ballot box, the state has launched an
offensive against Floridians’ First Amendment rights. The state Attorney General tried to prevent
Amendment 4 from ever reaching the ballot; when that failed, the Secretary of State turned to
investigating those who signed petitions to put it on the ballot; now, the state’s Department of
Health has turned to threatening television stations with criminal prosecution for airing ads in
support of the Amendment. The use of government tools and taxpayer dollars to quash or
punish a political viewpoint that you disfavor is an unconstitutional abuse of power.

This spring, Florida sought unsuccessfully to have the state supreme court remove the
amendment from the ballot as “vague.” In May, Governor DeSantis launched a PAC to combat
the amendment. In July, the state appended a misleading revised financial impact statement to
the amendment speculating about the costs of future litigation. And in September, Florida
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mounted an advertising campaign by the Agency for Health Care Administration using taxpayer
funds against the amendment in the name of “transparency.” In that context, the state’s most
recent actions appear to target Floridians for harassment and punishment based on their
support for Amendment 4, which would violate the First and Fourteenth Amendments to the
United States Constitution.

Last month, the Secretary of State deployed its Office of Election Crimes and Security to
intimidate Florida residents by questioning individuals who signed petitions to put Amendment 4
on the ballot. The Office is seeking to review signatures months after the deadline to challenge
their validity has passed. Further, state officials are using the investigations to wage narrative
attacks on the ballot initiative, with Governor DeSantis labeling the Amendment 4 effort as “built
on fraud.” The state’s belated investigation of petition-signers gives every appearance that
these individuals are being targeted based on their support for abortion rights. To the extent that
the state is systematically reviewing petitions—focusing outsized scrutiny on petition-signers
supporting Amendment 4—with the purpose or effect of chilling Floridians from expressing their
support for this amendment, doing so raises serious constitutional concerns.

The First Amendment guarantees a fundamental right of citizens to petition the government to
protect abortion rights. The government cannot restrict such efforts simply because it disagrees
with them. See John Doe No. 1 v. Reed, 561 U.S. 186, 195 (2010) (petition-signing is expressive);
see also Honeyfund.com Inc. v. DeSantis, 94 F.4th 1272, 1278 (11th Cir. 2024) (viewpoint-based
speech restrictions are “egregious” and likely invalid per se); Smith v. Arkansas State Highway
Employees, Local 1315, 441 U.S. 463, 464 (1979). Beyond that, targeting Floridians because they
support Amendment 4 also raises equal protection concerns. See, e.g., Geinosky v. City of
Chicago, 675 F.3d 743, 747 (7th Cir. 2012) (reversing dismissal of equal protection claim where
plaintiff alleged he was targeted with unjustified harassment).

And most recently, we understand that the Florida Department of Health has warned local TV
stations to take down a political ad in support of Amendment 4 or else face criminal
prosecution. In a letter to broadcasters, the Department characterizes as the ad as “false” and
“dangerous” because it informs viewers that Florida’s current 6-week abortion ban, with a
purported exception for the life or health of the pregnant woman, would effectively prevent
abortions even where a woman is diagnosed with a life-threatening condition, like brain cancer.
Florida suggests that the ad constitutes a “sanitary nuisance,” a second-degree misdemeanor
whose penalties include jail time.

As you well know, media entities have First Amendment rights and may not be threatened with
prosecution just because they broadcast viewpoints that are at odds with those of the
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politicians in power. See Hartman v. Moore, 547 U.S. 250, 256 (2006) (“Official reprisal for
protected speech offends the Constitution because it threatens to inhibit exercise of
constitutional right, and the law is settled that as a general matter the First Amendment prohibits
government officials from subjecting an individual to retaliatory actions, including criminal
prosecutions, for speaking out.”) (cleaned up).

Beyond that, your charge of falsity is dubious—in states with abortion bans and a
life-and-health-of-the-pregnant-woman exception, there have been numerous high-profile
instances of women being denied abortion care because of uncertainty among health care
providers about how sick a woman must be to qualify and fear that they may be subject to
criminal penalty themselves if they provide abortion care too early. As a recent report from
Physicians for Human Rights shows, there is no reason to think this is not also happening in
Florida.

But even if the ad was false, Florida has never before, to our knowledge, threatened criminal
prosecution against a television station for airing a political ad containing health information
Florida believes to be false. The lack of any precedent for this kind of action speaks volumes to
the real motive here. See Gonzalez v. Trevino, 602 U.S. 653, 658 (2024) (explaining that "the
fact that no one has ever been arrested for engaging in a certain kind of conduct—especially
when the criminal prohibition is longstanding and the conduct at issue is not novel—makes it
more likely that an officer" has violated the First Amendment by arresting the plaintiff, uniquely);
R.A.V. v. City of St. Paul, 505 U.S. 377, 386 (1992) (explaining that even with respect to
unprotected speech, "[t]he government may not regulate use based on hostility—or
favoritism—towards the underlying message expressed").

Florida long ago instituted the referendum process to give its citizens a direct voice in
governance; targeting Floridians for investigation or criminal prosecution because they express
or transmit a viewpoint disfavored by the Governor is unconstitutional, undemocratic, and
un-American. The state’s attempts to silence and criminalize those speaking in support of
Amendment 4 are just the most recent instance of leveraging state power against opinions
powerful officials don't like and threatening free expression. Earlier examples include Florida’s
crackdown on “woke” speech in businesses, colleges, and schools; supercharged laws to
remove books from school libraries; and vague anti-”riot” laws criminalizing participation in
peaceful protests in response to widespread protests against police killings of Black Americans.

We urge you to reverse course. To the extent you believe Amendment 4 is misguided, you
should seek to convince Floridians through persuasive argument rather than abuses of power. If
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you persist in these abuses, you will not only be depriving Florida citizens of their First
Amendment rights, you will be exposing Florida taxpayers to the risks and expense of litigation.

Sincerely,

Shalini Goel Agarwal
Special Counsel
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