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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF FLORIDA
PENSACOLA DIVISION

PEN AMERICAN CENTER, INC., et
al.,

Plaintiffs,

VS. CASE NO.:
3:23-CV-10385-TKW-ZCB
ESCAMBIA COUNTY SCHOOL
BOARD,

Defendant.

DECLARATION OF SHALINI GOEL AGARWAL
IN SUPPORT OF MOTION TO COMPEL DISCOVERY

I, Shalini Goel Agarwal, declare as follows:

1. Tam over the age of 18 and have personal knowledge of the facts in this
declaration.

School Board Members’ Communications on Personal Devices

2. Plaintiffs served discovery requests in October 2023 that clearly encompassed
communications from School Board Members’ personal devices and accounts
related to the issues in the lawsuit. During a meet and confer discussion on May
10, 2024, Plaintiffs noted that Defendant had produced no text messages from
School Board Members, even though Plaintiffs had heard that School Board
Members do use text messages to communicate with community members
about issues that come before the Board. Defendant responded that Board
Members do not use personal devices for School Board communications and
that it had already produced all responsive communications from School Board
Members.
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. As explained in my earlier declaration, ECF 126, Defendant eventually agreed
to search for emails, texts, and social media messages from School Board
Members, the Superintendent, and the Coordinator of Media Services, including
those on their personal devices/accounts. The resulting production from this
search amounted to two text message threads.

When Plaintiffs identified additional text messages involving School Board
Members produced by a third party, Plaintiffs flagged the inconsistency to
Defendant and questioned the thoroughness of its search in a deficiency letter.
Defendant never responded to this letter.

. A month later, after a meet and confer discussion resulting in Plaintiffs
proposing search terms for personal texts, emails, and social media messages of
School Board Members, Defendant proftered that it would produce the personal
communications of Board Members that it was planning to collect for purposes
of a separate lawsuit challenging the removal of a single book, Parnell v. Sh.
Bd. of Lake County, No. 4:23-cv-00414-AW-MAF (N.D. Fla.), using different
terms relating to the narrower claims there. Plaintiffs rejected this as an
insufficient substitute for Defendant’s obligations and prepared a motion to
compel discovery accordingly.

Only after that did Defendant agree it would conduct a search of the School
Board Members’ personal devices/accounts using most of the terms proffered
by Plaintiffs. Based on continuing discovery disputes between the parties
detailed in my previous declaration, ECF 126, as to discovery requests relating
to HB 1069 and communications from the School Board Members’ personal
devices, Defendant agreed as a compromise to produce: (i) emails it had already
collected relating to HB 1069 and (i1) personal communications from School
Board Members using agreed search terms and, for any responsive message,
producing sufficient messages from the text chain to constitute a fair
presentation of the discussion and for the reader to understand the context in
which the message arose. While the parties agreed that Defendant would make
this production on October 14, 2024, Defendant actually made the production
two days later on October 16. In total, this production consisted of 127
documents, each showing a screenshot of Board Members’ messages.

Attached as Exhibit 1 is a true and correct copy of an email from the
undersigned to Nicole Smith on October 2, 2024 proposing the parameters for a
search of Board Member communications upon Defendant’s agreement that it
would search these communications. The email stated “For any responsive
message, the Board will produce sufficient messages in the text chain preceding

2
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and following the responsive message to (a) constitute a fair presentation of the
discussion in which the communication arose and (b) allow the reader to
understand the context in which the message arose.”

8. Attached as Exhibit 2 is a true and correct copy of an email from Nicole Smith
on October 3, 2024, confirming Defendant’s agreement to Plaintiffs’ proposed
terms, with no objections as to Plaintiffs’ request for a fair presentation of the
discussion and the context of any text messages produced.

9. Attached as Exhibit 3 is a true and correct copy of a communication with Board
Chair Kevin Adams produced by Defendant and Bates-stamped ADAMS
038-40.

10.Attached as Exhibit 4 is a true and correct copy of a communication with Board
Member Patty Hightower produced by Defendant and Bates-stamped HIGHP
009.

Meet and Confer Correspondence and Exchange of Privilege Logs

11. Attached as Exhibit 5 is a true and correct copy of an email from the
undersigned to Nicole Smith on October 17, 2024, noting various deficiencies
in Defendant’s discovery responses, including Defendant’s incomplete response
to Interrogatory No. 15 seeking information regarding the dates certain books
were restricted or unrestricted. Plaintiffs also requested that Defendant produce
a privilege log by October 21, 2024 to the extent it is withholding any
documents and asked for a meet and confer on October 22, 2024.1

12. Attached as Exhibit 6 is a true and correct copy of an email from Nicole Smith
to the undersigned on October 19, 2024, noting that Defendant would produce
the privilege log on the requested date but was unavailable for a telephonic
meet and confer for the entirety of the week of October 21 and requesting that
the parties instead confer by email.

13. Attached as Exhibit 7 is a true and correct copy of Defendant’s privilege log
transmitted to Plaintiffs by email on October 21, 2024.

t Plaintiffs also offered that in lieu of providing the dates requested, Defendant
could provide Plaintiffs with access to a spreadsheet that would allow Plaintiffs to
readily determine this information. The parties have since determined that this is
not technically feasible in the manner proposed by Plaintiffs.

3
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14.Attached as Exhibit 8 is a true and correct copy of an email from the
undersigned to Nicole Smith on October 21, 2024, transmitting Plaintifts’
privilege log and seeking substantive responses to the discovery deficiencies
previously identified by Plaintiffs. Defendant did not respond to this email.

15.Attached as Exhibit 9 is a true and correct copy of a letter from Lynn
Oberlander to Nicole Smith on October 22, 2024, detailing the outstanding
discovery deficiencies Plaintiffs had identified the week before and adding
additional deficiencies from Defendant’s privilege log and Defendant’s
document production on October 16, 2024 (described in paragraph 6 above).
The problems with the document production included (1) the failure to produce
responsive documents as to HB 1069 linked in emails that were produced and
(11) as to the Board Members’ personal communications, incomplete context,
cut-off messages, missing date and time stamps and names of correspondents,
and the failure to produce text messages from School Board Chair Kevin
Adams that the parties know exist due to other productions in the case.
Plaintiffs requested a response by October 23, 2024, given the deadline to file
motions to compel discovery. Defendant did not respond to this letter until the
afternoon of October 24.

16.Attached as Exhibit 10 is a true and correct copy of an email from the
undersigned to Nicole Smith on October 24, 2024, noting Defendant’s failure to
respond to Plaintiffs’ deficiency communications and Plaintiffs’ inference that
the parties were at impasse as to the unanswered deficiencies. Defendant did not
respond to this email.

17.Attached as Exhibit 11 is a true and correct copy of an email from Samantha
Duke to Catherine Warren sent on October 24 after Plaintiffs’ impasse email
described in the prior paragraph, partially responding to some of the
deficiencies that Plaintiffs had raised and asking to address the remaining
deficiencies at a meet and confer discussion on October 28, 2024.

18.October 28, 2024 is the deadline for the parties to file motions to compel
discovery in this case (see Dkt 11 at 2, 9 1(d) (setting deadline of 30 days prior
to close of discovery). Discovery closes November 26; 30 days prior to that is
Saturday, October 27; October 28 is the next business day.

19.Attached as Exhibit 12 is a true and correct copy of an email from the
undersigned to Samantha Duke on October 24, 2024, listing several outstanding
discovery deficiencies (and proposing compromises for a couple), proposing

4
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times to meet and confer about these deficiencies on October 28, 2024, and
underscoring that Plaintiffs would be moving to compel as to any deficiencies
that remain unresolved at the conclusion of that meet and confer call.

20.0n October 28, 2024, the parties had a meet-and-confer discussion about
deficiencies in Defendant’s discovery production:

a. Plaintiffs noted the parties’ agreement that Defendant produce all existing
copies of the Reconsiderations Spreadsheet and asked Defendant to agree
to continue producing unique versions of the spreadsheet on a monthly
basis going forward through the time of trial. Defendant’s counsel
suggested that this sounded reasonable but said she needed to consult
with her client. Defendant has yet to provide this response.

b. Plaintiffs noted that Defendant should provide the dates on which each of
the books at issue in the lawsuit was placed on restricted or unrestricted
status as requested by Interrogatory No. 15, as, by Plaintiffs’ estimate,
this would take no more than a few hours for someone with editor access
to the spreadsheet. By contrast, if Plaintiffs were to do this manually
using the dozens of versions of the spreadsheet that Defendant has
produced and will produce, it would take over ten times as long.
Defendant disputed these time estimates and refused to produce the
information as disproportionately burdensome in light of Plaintiffs’
claims for injunctive relief.

c. As to the School Board Members’ communications from their personal
devices, Plaintiffs noted that the date and time of each message and the
identity of those communicating on each message thread were missing,
notwithstanding the ESI protocol requiring such information. Defendant
disputed that they had agreed to provide metadata. Plaintiffs further noted
that many of the messages were missing context and were cut off so that
the message was incomplete. Defendant argued that it had provided all
the context that might be apparent from messaging threads. And Plaintiffs
noted that text messages had not been produced for Board Chair Kevin
Adams, whose production included mostly Facebook messages.
Defendant, for the first time, explained that Adams had dropped his
cellphone into water, that the phone was allegedly dead, and that
Defendant was trying to find out who had the phone and if the data could
be retrieved by someone with more technological savvy than Mr. Adams.
Plaintiffs noted that the production was still insufficient and that
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Defendant should have searched for these messages earlier so that any
such production issues could be sorted out. Plaintiffs also asked whether
and when a litigation hold was sent to Mr. Adams. Defendant’s counsel
noted that any hold would have been issued by Board counsel and that
she would possibly try to let Plaintiffs know when such a hold was
issued.

d. When Plaintiffs pointed out the twelve documents listed in email
communications relating to HB 1069 that were not produced, Defendant
said it would look into this and do its best to get back to Plaintiffs later
that day.

e. Finally, Plaintiffs noted a number of deficiencies in Defendant’s privilege
log, including that the entries did not clearly identify the basis for the
privilege, each entry asserted both work product and attorney client
privilege without explanation, that attachments to emails did not include
a file name, that there was no description of the nature of the documents
that would enable Plaintiffs to assess the assertion of the privilege, and
that for all of the entries dated before May 17, 2023, when this litigation
was filed, there was no evidence that the documents were prepared in
anticipation of litigation rather than in the normal course of business.
Defendant agreed that it would amend the log to provide filenames and
additional information about the nature of the documents and stated that
this was not something to go to the court about. Plaintiffs explained that
because they could not determine whether the assertions of privilege
were valid based on the information provided, and it was unclear when
they would get the information to enable them to make that assessment,
they would likely need to move to compel in order to preserve their
rights.

21.Attached as Exhibit 13 is a true and correct copy of an email from Nicole Smith
to the undersigned on October 28, 2024, following up on some of the issues
discussed at the meet and confer.

22.Attached as Exhibit 14 is a true and correct copy of an email from the
undersigned to Nicole Smith on October 28, 2024, responding to her email of
the same date and noting the continuing areas of disagreement between the
parties and issues on which Plaintiffs would need to move to compel, including
in some cases where Defendant had agreed it would produce documents or
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information in the future, in order for Plaintiffs to preserve their rights, given
the deadline to file a motion to compel.

23.Defendant has not yet responded on whether or not it will agree to produce new
versions of the Reconsiderations Spreadsheet on a monthly basis moving
forward. And Defendant has not confirmed if and when a litigation hold was
sent to Board Chair Adams and the other Board Members.

Plaintiffs’ Additional Discovery Requests

24. Attached as Exhibit 15 is a true and correct copy of Plaintiffs’ Fourth Set of
Requests for Production to Defendant served on September 11, 2024. These
requests include RFP No. 52, seeking all unique versions of the
Reconsiderations Spreadsheet within defined date ranges.

25.Attached as Exhibit 16 is a true and correct copy of Defendant’s Response to
Plaintiffs’ Fourth Request for Production served on October 11, 2024.

26.Attached as Exhibit 17 is a true and correct copy of Plaintiffs’ Second Set of
Interrogatories to Defendant served on September 11, 2024.

27.Attached as Exhibit 18 is a true and correct copy of Defendant’s Response to
Plaintiffs” Second Set of Interrogatories served on October 15, 2024.

28.Attached as Exhibit 19 is a time-stamped copy of an excerpt of the deposition
transcript of Bradley Vinson, testifying as the 30(b)(6) representative of the
School Board on August 22-23, 2024.

I declare under penalty of perjury that the foregoing is true and correct.

Executed: October 28, 2024.

/s/ Shalini Goel Agarwal
Shalini Goel Agarwal
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== Protect . -
F Dcmocracy Shalini Agarwal <shalini.agarwal@protectdemocracy.org>

RE: PEN America, et al. v. Escambia County School Board - Service of Notices and
Subpoenas [RKC-ACTIVE.FID3715510]

Shalini Agarwal <shalini.agarwal@protectdemocracy.org> Wed, Oct 2, 2024 at 3:41 PM
To: "Smith, Nicole" <nsmith@rumberger.com>

Cc: Ori Lev <ori.lev@protectdemocracy.org>, Ellinor Heywood <ellinor.heywood@ protectdemocracy.org>, "Grosholz, Jeffrey"
<jgrosholz@rumberger.com>, "Duke, Samantha" <Sduke@rumberger.com>, "Marsey, David" <dmarsey@rumberger.com>,
"Oberlander, Lynn" <oberlanderl@ballardspahr.com>, "Fehlan, Kirsten" <fehlank@ballardspahr.com>, "Bouzat, Facundo"
<bouzatf@ballardspahr.com>, "Fields, Goldie" <fieldsg@ballardspahr.com>, "Kussmaul, Matthew"
<KussmaulM@ballardspahr.com>, "Kilgarriff, Mike" <kilgarriffm@ballardspahr.com>, "Warren, Catherine J."
<warrenc@ballardspahr.com>, "Petagna, Kristen" <petagnak@ballardspahr.com>

Nicole,

Thanks for your offer yesterday to produce discovery relating to HB 1069 and for filling us in on some of the steps you are
now taking to obtain personal communications from the School Board Members, as well as your agreement not to object
on timing should we need to file a motion to compel by October 26.

So that we will not need to file a motion to compel, please confirm the following in writing by Friday, October 4:

(1) Defendant will search the emails of the agreed custodians for the following terms and produce any responsive
documents to Plaintiffs by October 14: "1069," "1557," "HB 7"

(2) Defense counsel (or a paralegal working under the direct supervision of defense counsel) will meet with each of the
School Board Members to collect responsive communications from personal cell phones, tablets, or computers, or other
personal devices that will include text messages, messages on any social media platforms used by Board Members
(including, for example, Facebook, Instagram, Twitter, Truth Social, WhatsApp, Signal, Discord, Parler, and Gab), and
email messages. While these need not be forensic searches of the devices, an attorney will oversee the collection and
review of whatever is turned over by the School Board Members to ensure that responsive communications are not
omitted and follow up with each School Board Member to confirm that all the places where responsive communications
may exist have been searched. See EEOC v. M1 5100 Corp., 2020 WL 3581372, at *2-3 (S.D. Fla. 2020) (“Attorneys
have a duty to oversee their clients’ collection of information and documents, especially when ESI is involved, during the
discovery process.”). For any responsive message, the Board will produce sufficient messages in the text chain preceding
and following the responsive message to (a) constitute a fair presentation of the discussion in which the communication
arose and (b) allow the reader to understand the context in which the message arose.

Defense counsel will use the following search terms to conduct these searches:

books: "perks," "all boys," "aidan," "aiden," "bluest eye," "nowhere girl," "lucky," "push," "tango," "penguin," "new kid,"
"drama," "parnell”

challengers: "baggett," "bagget," "vicki," "vicky," "moms for liberty," "m4l," "booklook," "book look," "bible," "gender queer,"
"genderqueer"

statutes: "1467," "1069," "1557," "HB 7," "don't say gay"
challenge terms: "trans,” "LGBT," "gay," "
"woke"

process terms: "book," "media,

pOI’n," "IndOCtl'Inat," n nn nn

race-bait,

groom," "CRT," “critical race theory, anti-white,"

librar," "restrict," "remov," "challenge," "review committee"

Responsive documents from these searches will be produced to Plaintiffs by October 14.
Please let us know.

Best,

Shalini

Shalini Goel Agarwal (she/her - pronunciation)

Special Counsel, Protect Democracy
protectdemocracy.org | (850) 860-9344
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[Quoted text hidden]
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== Protect
F Dcmocracy Shalini Agarwal <shalini.agarwal@protectdemocracy.org>

RE: PEN America, et al. v. Escambia County School Board - Service of Notices and
Subpoenas [RKC-ACTIVE.FID3715510]

Smith, Nicole <nsmith@rumberger.com> Thu, Oct 3, 2024 at 3:59 PM
To: Shalini Agarwal <shalini.agarwal@protectdemocracy.org>

Cc: Ori Lev <ori.lev@protectdemocracy.org>, Ellinor Heywood <ellinor.heywood@ protectdemocracy.org>, "Grosholz, Jeffrey"
<jgrosholz@rumberger.com>, "Duke, Samantha" <Sduke@rumberger.com>, "Marsey, David" <dmarsey@rumberger.com>,
"Oberlander, Lynn" <oberlanderl@ballardspahr.com>, "Fehlan, Kirsten" <fehlank@ballardspahr.com>, "Bouzat, Facundo"
<bouzatf@ballardspahr.com>, "Fields, Goldie" <fieldsg@ballardspahr.com>, "Kussmaul, Matthew"
<KussmaulM@ballardspahr.com>, "Kilgarriff, Mike" <kilgarriffm@ballardspahr.com>, "Warren, Catherine J."
<warrenc@ballardspahr.com>, "Petagna, Kristen" <petagnak@ballardspahr.com>

Shalini —
Yes, we agree to the below with the following caveats:

Neither party will object on the basis of timeliness should a party file a motion to compel
by 10/26/24;

Defendant can meet the 10/14/24 deadline for the below, except that Mr. Adams is out of
the country until next week so any retrieved messages from his personal devices will be
provided as soon as possible but may be after the 10/14/24 deadline by the time we process
and produce them;

Earlier this week our team member ran the following search terms on the Board
members’ personal devices, many of which overlap with Plaintiffs’ search terms:

“Parnell”
“Richardson”
“Tango”

“Penguin”

“ 1]

roy
“silo”
“Chick”

upornn

© © N o g & w0 bd R

“obscene”
10. “‘Gay”
11. “book”
12. “Challeng”

13. “Restrict”
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14. “Remov”

15. “LGB”

16. “LBG”

17. “GLB”

18. “Queer”

19. “homo”

20. “lesb”

21. “sex”

22. “orient”

23. “gender”

24. “groom”

25. “indoctrin”

26. "Amend"

27. “transgender”
28. “Bagg”

29. “Bagett”

30. “Pico”

31. “government speech”

We do not agree to run the remaining terms you propose. Please confirm. Thanks.

Nicole Sieb Smith
Attorney at Law
nsmith@rumberger.com | View my online bio

Rumberger |Kirk

101 North Monroe Street MAIN 850.222.6550
Suite 1050
Tallahassee, FL 32301

The information in this e-mail message is legally privileged and confidential information. If you have
received this e-mail in error, please delete from any device/media where the message is stored.

From: Shalini Agarwal <shalini.agarwal@ protectdemocracy.org>

Sent: Wednesday, October 2, 2024 3:41 PM

To: Smith, Nicole <nsmith@rumberger.com>

Cc: Ori Lev <ori.lev@protectdemocracy.org>; Ellinor Heywood <ellinor.heywood@ protectdemocracy.org>;
Grosholz, Jeffrey <jgrosholz@rumberger.com>; Duke, Samantha <Sduke@rumberger.com>; Marsey, David
<dmarsey@rumberger.com>; Oberlander, Lynn <oberlanderl@ballardspahr.com>; Fehlan, Kirsten
<fehlank@ballardspahr.com>; Bouzat, Facundo <bouzatf@ballardspahr.com>; Fields, Goldie
<fieldsg@ballardspahr.com>; Kussmaul, Matthew <KussmaulM@ballardspahr.com>; Kilgarriff, Mike
<kilgarrifm@ballardspahr.com>; Warren, Catherine J. <warrenc@ballardspahr.com>; Petagna, Kristen
<petagnak@ballardspahr.com>
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Subject: Re: PEN America, et al. v. Escambia County School Board - Service of Notices and Subpoenas
[RKC-ACTIVE.FID3715510]

Nicole,

Thanks for your offer yesterday to produce discovery relating to HB 1069 and for filling us in on some of the steps you are
now taking to obtain personal communications from the School Board Members, as well as your agreement not to object
on timing should we need to file a motion to compel by October 26.

So that we will not need to file a motion to compel, please confirm the following in writing by Friday, October 4:

(1) Defendant will search the emails of the agreed custodians for the following terms and produce any responsive
documents to Plaintiffs by October 14: "1069," "1557," "HB 7"

(2) Defense counsel (or a paralegal working under the direct supervision of defense counsel) will meet with each of the
School Board Members to collect responsive communications from personal cell phones, tablets, or computers, or other
personal devices that will include text messages, messages on any social media platforms used by Board Members
(including, for example, Facebook, Instagram, Twitter, Truth Social, WhatsApp, Signal, Discord, Parler, and Gab), and
email messages. While these need not be forensic searches of the devices, an attorney will oversee the collection and
review of whatever is turned over by the School Board Members to ensure that responsive communications are not
omitted and follow up with each School Board Member to confirm that all the places where responsive communications
may exist have been searched. See EEOC v. M1 5100 Corp., 2020 WL 3581372, at *2-3 (S.D. Fla. 2020) (“Attorneys
have a duty to oversee their clients’ collection of information and documents, especially when ESI is involved, during the
discovery process.”). For any responsive message, the Board will produce sufficient messages in the text chain preceding
and following the responsive message to (a) constitute a fair presentation of the discussion in which the communication
arose and (b) allow the reader to understand the context in which the message arose.

Defense counsel will use the following search terms to conduct these searches:

books: "perks," "all boys," "aidan," "aiden," "bluest eye," "nowhere girl,” "lucky,"” "push," "tango," "penguin," "new kid,"
"drama," "parnell”

challengers: "baggett,” "bagget,” "vicki," "vicky," "moms for liberty,” "m4l," "booklook," "book look," "bible," "gender queer,"
"genderqueer”

statutes: "1467," "1069," "1557," "HB 7," "don't say gay"

challenge terms: "trans," "LGBT," "gay," "porn," "indoctrinat,” "groom," "CRT," "critical race theory," "race-bait," "anti-white,"
"woke"

process terms: "book," "media," "librar,” "restrict,” "remov," "challenge,"” "review committee”

Responsive documents from these searches will be produced to Plaintiffs by October 14.

Please let us know.

Best,

Shalini

Shalini Goel Agarwal (she/her - pronunciation)

Special Counsel, Protect Democracy

protectdemocracy.org | (850) 860-9344
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On Tue, Oct 1, 2024 at 5:59 PM Smith, Nicole <nsmith@rumberger.com> wrote:

Orri,

Just to clarify, we are maintaining our objections as to the 1069 issue but made the offer today to try to
reach a compromise. We are prepared to defend against any motion to compel should Plaintiffs proceed
with filing.

We had read the order as requiring motions to compel to be filed by today; however, we would not object
to the parties having until 10/26/24 (or 30 days before the expert discovery deadline) to file such motions.

Nicole Sieb Smith
Attorney at Law

nsmith@rumberger.com | View my online bio

Rumberger Kirk

101 North Monroe Street MAIN 850.222.6550
Suite 1050
Tallahassee, FL 32301

The information in this e mail message is legally privileged and confidential information. If you have received this e mail in error, please delete from any
device/media where the message is stored.

From: Ori Lev <ori.lev@protectdemocracy.org>

Sent: Tuesday, October 1, 2024 4:08 PM

To: Smith, Nicole <nsmith@rumberger.com>; Shalini Agarwal <shalini.agarwal@protectdemocracy.org>
Cc: Ellinor Heywood <ellinor.heywood@protectdemocracy.org>; Grosholz, Jeffrey
<jgrosholz@rumberger.com>; Duke, Samantha <Sduke@rumberger.com>; Marsey, David
<dmarsey@rumberger.com>; Oberlander, Lynn <oberlanderl@ballardspahr.com>; Fehlan, Kirsten
<fehlank@ballardspahr.com>; Bouzat, Facundo <bouzatf@ballardspahr.com>; Fields, Goldie
<fieldsg@ballardspahr.com>; Kussmaul, Matthew <KussmaulM@ballardspahr.com>; Kilgarriff, Mike
<kilgarrifm@ballardspahr.com>; Ori Lev <ori.lev@protectdemocracy.org>; Warren, Catherine J.
<warrenc@ballardspahr.com>

Subject: Re: PEN America, et al. v. Escambia County School Board - Service of Notices and Subpoenas
[RKC-ACTIVE.FID3715510]

Nicole,
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Thank you for making time to meet and confer today. We are happy to hear that you are now willing to (a) produce
communications regarding the implementation of HB 1069 and (b) take further steps to identify responsive
communications from the Board members' individual accounts and devices.

As you know, we are prepared to move to compel with regard to these issues. The case management order states that
the last day for moving to compel is 30 days before the “end of discovery.” We interpret that to mean 30 days before
the end of all discovery (i.e., October 26), not 30 days before the end of fact discovery (i.e. today). We would like to
take a few days to see if we can jointly agree on the scope of your proposed steps to comply with these discovery
requests, and not move to compel today. Therefore, please confirm your agreement by EOD today that, if we find it
necessary to move to compel after continuing our discussions this week or after any subsequent production by the
Board, you will not raise any argument that our motion is untimely. Absent that agreement, we may move now to
preserve our right to do so.

Many thanks,

Ori

From: Smith, Nicole <nsmith@rumberger.com>

Date: Monday, September 30, 2024 at 9:40 AM

To: Shalini Agarwal <shalini.agarwal@protectdemocracy.org>

Cc: Ellinor Heywood <ellinor.heywood @ protectdemocracy.org>, Grosholz, Jeffrey <jgrosholz@rumberger.com>, Duke,
Samantha <Sduke @rumberger.com>, Marsey, David <dmarsey@rumberger.com>, Ori Lev
<ori.lev@protectdemocracy.org>, Oberlander, Lynn <oberlanderl@ballardspahr.com>, Fehlan, Kirsten
<fehlank@ballardspahr.com>, Bouzat, Facundo <bouzatf@ballardspahr.com>, Fields, Goldie
<fieldsg@ballardspahr.com>, Kussmaul, Matthew <KussmaulM@ballardspahr.com>, Kilgarriff, Mike
<kilgarriffm@ballardspahr.com>

Subject: RE: PEN America, et al. v. Escambia County School Board - Service of Notices and Subpoenas [RKC-
ACTIVE.FID3715510]

Hi Shalini, thanks, we are all safe here. | evacuated once the storm became a CAT 4. We lost
power/internet and a few folks lost trees, but all in all Tally was spared. The only available time we have is
tomorrow at 11:30 ET. Can your team please circulate the invite? Speak with you then.

Nicole Sieb Smith
Attorney at Law

nsmith@rumberger.com | View my online bio

Rumberger Kirk

101 North Monroe Street MAIN 850.222.6550
Suite 1050
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Tallahassee, FL 32301

The information in this e mail message is legally privileged and confidential information. If you have received this e mail in error, please delete from any
device/media where the message is stored.

From: Shalini Agarwal <shalini.agarwal@protectdemocracy.org>

Sent: Monday, September 30, 2024 8:18 AM

To: Smith, Nicole <nsmith@rumberger.com>

Cc: Ellinor Heywood <ellinor.heywood@protectdemocracy.org>; Grosholz, Jeffrey
<jgrosholz@rumberger.com>; Duke, Samantha <Sduke@rumberger.com>; Marsey, David
<dmarsey@rumberger.com>; Ori Lev <ori.lev@protectdemocracy.org>; Oberlander, Lynn
<oberlanderl@ballardspahr.com>; Fehlan, Kirsten <fehlank@ballardspahr.com>; Bouzat, Facundo
<bouzatf@ballardspahr.com>; Fields, Goldie <fieldsg@ballardspahr.com>; Kussmaul, Matthew
<KussmaulM@ballardspahr.com>; Kilgarriff, Mike <kilgarriffm@ballardspahr.com>

Subject: Re: PEN America, et al. v. Escambia County School Board - Service of Notices and Subpoenas

Hi Nicole,

| hope you all are doing okay after the storm. So many close calls for Tallahassee, it feels like.

Just bumping this to the top of your inbox, as we'd like to get the meet and confer on the calendar today or tomorrow.

Thanks,

Shalini

Shalini Goel Agarwal (she/her - pronunciation)

Special Counsel, Protect Democracy

protectdemocracy.org | (850) 860-9344

Sign up for our weekly email briefing: ifyoucankeep.it

On Wed, Sep 25, 2024 at 5:09 PM Shalini Agarwal <shalini.agarwal@protectdemocracy.org> wrote:

Dear Nicole,

Understood, and good luck to all of you in getting through the storm.

For our meeting next week, in addition to discussing (1) Mr. Leonard’s deposition, we would also like to confer about
a couple other items: (2) our unanswered discovery deficiency letter from August 29; and (3) Plaintiffs’ proposed
motion to amend the complaint.



Case 3:23-cv-10385-TKW-ZCB Document 141-1  Filed 10/28/24 Page 19 of 172

Our proposed amended complaint would add a claim regarding the Board’s indefinite delay in resolving the status of
books (within the list of at-issue books Plaintiffs previously provided) restricted pursuant to HB 1069 as a distinct
First Amendment injury, based upon new facts we learned from the Board’s 30(b)(6) deposition.

We are available to meet Monday 1:00-3:30 and Tuesday 9:00-10:30 and 11:00-12:00. Please let us know when you
are available.

In addition to that, we are planning to notice the deposition of Brian Alaback. Will use a placeholder date for now in
the deposition notice, but please let us know when he is available.

Best,
Shalini

Shalini Goel Agarwal (she/her - pronunciation)
Special Counsel, Protect Democracy

protectdemocracy.org | (850) 860-9344

Sign up for our weekly email briefing: ifyoucankeep.it

On Wed, Sep 25, 2024 at 11:38 AM Smith, Nicole <nsmith@rumberger.com> wrote:

Hi Shalini — | can confirm the dates and we look forward to receiving the depo notices. Of course this
is subject to our MPO arguments for Leonard that we hopefully can resolve. We are preparing to
possibly evacuate Tallahassee because of the hurricane. Our office will be closed tomorrow and
likely Friday. Please send available dates for a meet and confer next week. Thanks.

Nicole Sieb Smith
Attorney at Law

nsmith@rumberger.com | View my online bio

Rumberger Kirk

101 North Monroe Street MAIN 850.222.6550
Suite 1050
Tallahassee, FL 32301
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The information in this e mail message is legally privileged and confidential information. If you have received this e mail in error,
please delete from any device/media where the message is stored.

From: Shalini Agarwal <shalini.agarwal@protectdemocracy.org>

Sent: Wednesday, September 25, 2024 10:57 AM

To: Smith, Nicole <nsmith@rumberger.com>

Cc: Ellinor Heywood <ellinor.heywood@protectdemocracy.org>; Grosholz, Jeffrey
<jgrosholz@rumberger.com>; Duke, Samantha <Sduke@rumberger.com>; Marsey, David
<dmarsey@rumberger.com>; Ori Lev <ori.lev@protectdemocracy.org>; Oberlander, Lynn
<oberlanderl@ballardspahr.com>; Fehlan, Kirsten <fehlank@ballardspahr.com>; Bouzat, Facundo
<bouzatf@ballardspahr.com>; Fields, Goldie <fieldsg@ballardspahr.com>; Kussmaul, Matthew
<KussmaulM@ballardspahr.com>; Kilgarriff, Mike <kilgarriffm@ballardspahr.com>

Subject: Re: PEN America, et al. v. Escambia County School Board - Service of Notices and
Subpoenas [RKC-ACTIVE.FID3715510]

Bumping again my email from last week as to my questions relating to Mr. Leonard's deposition.

Shalini Goel Agarwal (she/her - pronunciation)

Special Counsel, Protect Democracy

protectdemocracy.org | (850) 860-9344

Sign up for our weekly email briefing: ifyoucankeep.it

On Mon, Sep 23, 2024 at 4:08 PM Shalini Agarwal <shalini.agarwal@protectdemocracy.org> wrote:

Hi Nicole,

I'm writing again to follow up on this.

My one update is our potential conflict on October 11 was resolved, so we are able to conduct Ms. Payne's
deposition that date. So the proposed schedule is as follows:

Marcanio: 10/8
Payne: 10/11
Leonard: 10/17

Amended deposition notices are forthcoming.

Please also get back to me on my questions relating to Mr. Leonard's deposition so that we can resolve those
well in advance of 10/17.
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Thanks,

Shalini

Shalini Goel Agarwal (she/her - pronunciation)
Special Counsel, Protect Democracy

protectdemocracy.org | (850) 860-9344

Sign up for our weekly email briefing: ifyoucankeep.it

On Wed, Sep 18, 2024 at 8:57 PM Shalini Agarwal <shalini.agarwal@protectdemocracy.org> wrote:

Hi Nicole,

Just getting back to you on the deposition dates:

1. We are fine with moving forward with the Marcanio deposition on 10/8 and will send an amended
deposition notice accordingly.

2. For Shenna Payne, does she have any availability the week of 10/14 or 10/21? We have a conflict on
10/11 because of another matter. It may get resolved but we won't know until next week.

3. For Keith Leonard, we are fine with moving forward on 10/17, although we'd plan to do so via zoom
and will send an amended deposition notice accordingly. Is Defendant planning to argue the same
apex and legislative privilege arguments it made for Tim Smith and the board members and to seek
essentially the same length/scope restrictions that it sought for the board members? And can you all
articulate why you think the outcome for Leonard will not just follow whatever the court rules on the
pending motions? Please let us know when you're available to meet and confer about this.

Best,

Shalini

Shalini Goel Agarwal (she/her - pronunciation)
Special Counsel, Protect Democracy

protectdemocracy.org | (850) 860-9344

Sign up for our weekly email briefing: ifyoucankeep.it

On Tue, Sep 17, 2024 at 4:09 PM Smith, Nicole <nsmith@rumberger.com> wrote:

As a follow up, Ms. Payne’s assistant says 10/11 may be possible. Also, Jeff reminded me
that Defendant had not pursued our MPO as to Mr. Leonard’s deposition based upon
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Plaintiffs’ representation that they were not proceeding with his deposition. We agree to meet
and confer to reach an agreement as to the length and scope of the deposition but we are not
waiving our arguments as set forth in the motion. Thanks.

Nicole Sieb Smith
Attorney at Law

nsmith@rumberger.com | View my online bio

Rumberger |Kirk

101 North Monroe Street MAIN 850.222.6550
Suite 1050
Tallahassee, FL 32301

The information in this e mail message is legally privileged and confidential information. If you have received this e mail in error,
please delete from any device/media where the message is stored.

From: Smith, Nicole

Sent: Tuesday, September 17, 2024 3:41 PM

To: Ellinor Heywood <ellinor.heywood@protectdemocracy.org>; Grosholz, Jeffrey
<jgrosholz@rumberger.com>; Duke, Samantha <Sduke@rumberger.com>; Marsey, David
<dmarsey@rumberger.com>

Cc: Shalini Agarwal <shalini.agarwal@protectdemocracy.org>; Ori Lev
<ori.lev@protectdemocracy.org>; Oberlander, Lynn <oberlanderl@ballardspahr.com>;
Fehlan, Kirsten <fehlank@ballardspahr.com>; Bouzat, Facundo
<bouzatf@ballardspahr.com>; Fields, Goldie <fieldsg@ballardspahr.com>; Kussmaul,
Matthew <KussmaulM@ballardspahr.com>; Kilgarriff, Mike <kilgarriffm@ballardspahr.com>
Subject: RE: PEN America, et al. v. Escambia County School Board - Service of Notices and
Subpoenas [RKC-ACTIVE.FID3715510]

Dear Shalini,

Our offices have worked well together in this case, so we're not sure why these depositions
were unilaterally scheduled. We had held dates for Mr. Marcanio’s deposition, previously
agreed upon by the parties, which were never followed up on. Of the notices you served on
Friday, Mr. Marcanio is available on 10/08. Mr. Leonard is available on 10/4 or 10/17. Ms.
Payne is out of town, so we will let you know her availability.

From: Ellinor Heywood <ellinor.heywood @ protectdemocracy.org>

Sent: Friday, September 13, 2024 5:11 PM

To: Smith, Nicole <nsmith@rumberger.com>; Grosholz, Jeffrey <jgrosholz@rumberger.com>;
Duke, Samantha <Sduke@rumberger.com>; Marsey, David <dmarsey@rumberger.com>

Cc: Shalini Agarwal <shalini.agarwal@protectdemocracy.org>; Ori Lev
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<ori.lev@protectdemocracy.org>; Oberlander, Lynn <oberlanderl@ballardspahr.com>;
Fehlan, Kirsten <fehlank@ballardspahr.com>; Bouzat, Facundo
<bouzatf@ballardspahr.com>; Fields, Goldie <fieldsg@ballardspahr.com>; Kussmaul,
Matthew <KussmaulM@ballardspahr.com>; Kilgarriff, Mike <kilgarriffm@ballardspahr.com>
Subject: PEN America, et al. v. Escambia County School Board - Service of Notices and
Subpoenas

Dear Counsel,

On behalf of Shalini Agarwal, please see the attached.

Sincerely,

Ellinor Heywood (hear my name)

Impact Associate/Paralegal

Protect Democracy

(771) 233-4580

Sign up for our weekly email briefing: ifyoucankeep.it
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MEDIA CONTACT:

Derrick Scott

Chair, Escambla Democratic Party
Phone: 917-334-1590

Email: escambiadems@ outlook.com

Escambia Democratic Party Statement on the Escambia County School Board's Decision to Remove Books

The Escambia Democratic Party is outraged with the decision on Monday, February 20, 2023, by the Escambia Coun+t\r
School Board, to ban All Boys Aren’t Blue, And Tango Makes Three and When Aidan Became A Brother from all Media
Centers and Classrooms of the Escambia County School District.

It Is evident that this decision was rooted either in ignorance, intolerance or some variation of both towards the
LGBTQIA and Black Community. This decision, and any decision to ban books based upon one’s personal and religious
beliefs should be considered discriminatory in nature and a direct attack on both the LGBTQIA Community and
Communities of Color. School officials are bound by constitutional considerations, including a duty not to give in to
pressure to suppress unpopular ideas or controversial language. The Supreme Court has cauth::r!ed tl?at school
officials "may not remove books from library shelves simply because they dislike the ideas contained in those books
and seek by their removal to ‘prescribe what shall be orthodox in politics, nationalism, religion, ur other matt.ers nf
opinion’." Board of Education v. Pico, 457 U.S. 853, 872 (1982) (plurality opinion). Diversity, e_qmt\f anuil inclusion, in
conjunction with exposure to worlds and ideals outside of one’s own are paramount to‘creat:ng a _sncnetv.r of
acceptance and appreciation of all people: Peo