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thus creates a fiduciary duty to act in the public interest and not in the president’s personal or
partisan interests.*

Courts have given prosecutors broad deference—a so-called “presumption of regularity™—
in exercising their “core executive constitutional function.” See United States v. Armstrong, 517
U.S. 456, 46465 (1996). However, that deference is rooted in the assumption that prosecutors are
acting in furtherance of their fiduciary duty and following procedures and laws consistent with it.
When prosecutors abuse the law enforcement power to punish the president’s perceived political
enemies and quash dissent, the presumption does not apply.

The prosecution of the SPLC is an improper weaponization of law enforcement, as
demonstrated by its brief supporting its motion to dismiss the indictment on the grounds of
vindictive prosecution. Amicus writes to make the following additional points.

First, the indictment of the SPLC sits within a larger pattern of prosecutions in which the
DOIJ has recently used its law enforcement powers to retaliate against its perceived political
opponents. The administration has repeatedly targeted for criminal investigation and prosecution
those who align with the opposition political party, who publicly oppose the administration’s
policies or have done so in the past, who have taken official action against President Trump, or are
otherwise perceived as opponents of the president or his administration. These investigations and
prosecutions have likewise each been characterized by a series of departures from regular order—
the laws and procedures that govern and guide federal criminal prosecutions.

The president and his political appointees have made numerous inappropriate public
comments in connection with the investigations and prosecutions that are inconsistent with the

constitutionally guaranteed presumption of innocence and that overtly reveal their vindictive and

* Ethan Leib, Jed Handelsman Shugerman & Andrew Kent, Faithful Execution and Article 11,
132 Harv. L. Rev. 2111 (June 2019).
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