The National Guard
and Elections

Legal Authorities and Guidance for Judge Advocates

September 2026

Rear Admiral William D. Baumgartner, U.S. Coast Guard (Ret.)

Former Judge Advocate General of the Coast Guard

Major General William L. Enyart, U.S. Army (Ret.)

Former Adjutant General of Illinois

Major General John R. Ewers, Jr., U.S. Marine Corps (Ret.)

Former Staff Judge Advocate to the Commandant of the Marine Corps

Major General Steven J. Lepper, U.S. Air Force (Ret.)

Former Deputy Judge Advocate General of the Air Force

Rear Admiral James E. McPherson, U.S. Navy (Ret.)

Former Judge Advocate General of the Navy

Major General Kerry L. Muehlenbeck, U.S. Air Force (Ret.)

Former Adjutant General of Arizona

Major General F. Andrew Turley, U.S. Air Force (Ret.)

Former Air National Guard Assistant to The Judge Advocate General

The views and opinions expressed are those of the authors and do not necessarily represent the views of the

Department of Defense, its components, or any state government entity.



©2026 Protect Democracy

The authors thank Hayden Johnson, Col. Marc Koblentz, U.S.
Air Force (Ret.), Chris Mirasola, and Loren Voss for their
contributions to this guidance, with particular gratitude to
Zachary T. West.

This publication is available online at:

protectdemocracy.org/military-elections

Suggested citation: Maj. Gen. Lepper (Ret.) et al.,

The National Guard and Elections: Legal Authorities
and Guidance for Judge Advocates, Protect Democracy
(Sept. 2026).

Please direct inquiries to:

zachary.west@protectdemocracy.org

The National Guard and Elections: Legal Authorities and Guidance for Judge Advocates



Executive Summary

Domestic military missions during election season raise unique issues that require careful examination. Given the
National Guard’s domestic presence, National Guard judge advocates and command staff must know the laws and
regulations that ensure the administration of free and fair elections is never undermined, even inadvertently, by those

sworn to defend the Constitution.

This guidance offers a structured way to evaluate requests to use Guard forces during election season, organizing the

analysis around five questions:

Who commands the force? The Guard’s legal obligations turn on duty status, so whether a mission is pursued under
state active duty, Title 32, or Title 10 is the threshold question. Counsel must also confirm that a lawful mobilization

authority — the power to “call up” servicemembers from civilian status — supports the mission.

What legal authority authorizes the mission? Counsel must confirm there is proper mission authority, i.e., the power to
lawfully perform the proposed duties. Federal missions involving law enforcement activity must also comply with the
Posse Comitatus Act (PCA). A valid invocation of the Insurrection Act temporarily suspends the PCA’s prohibitions, but
cannot confer power to violate the Constitution or displace laws prohibiting military interference in elections. Recent
court decisions have reinforced that domestic deployments must comply with applicable legal protections and are

subject to judicial review.

What laws prohibit or restrict military activity during elections? Federal criminal statutes prohibit the military’s use
where elections are held, subject to a narrow exception, and separately bar military interference in elections and voter

intimidation. State law can impose similar restrictions.

What DoD, National Guard, or state regulations and policies apply? Other authorities — which in many cases have the
full force of law and are binding on covered personnel — reinforce statutory restrictions and, at times, further limit
permissible conduct. DoD policy, for example, forbids DoD personnel and Guard personnel in Title 32 status from

conducting operations at polling places.

Is this an appropriate use of the National Guard? Aside from questions of strict mission legality, this guidance urges
TAGs and counsel to engage in deliberate preparation before election season; question legally doubtful directives; weigh

how the public will perceive any Guard presence; and keep missions narrowly scoped in support of civilian authorities.

* ¥ *x

In sum, any missions during the election season demand caution. Guard activity must not interfere, or reasonably
appear to interfere, with the administration of or free participation in an election. Judge advocates must help ensure

that our men and women in uniform never undermine the fundamental right on which all other rights depend.
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Introduction

Free and fair elections are essential to our democracy, and the law prohibits the military from interfering in them.
Federal law imposes strict restrictions on federal officials ordering or maintaining troops or armed personnel at places
where elections are held, subject to a narrow statutory exception. Separate federal and state laws further prohibit
interference in elections and voter intimidation. These protections sit atop a broader framework — federal law bars the
military from domestic law enforcement absent express constitutional or statutory authorization, and DoD policy forbids
DoD personnel and National Guard members in Title 32 status from conducting operations at polling places or interfering

with elections.

Given the National Guard’s role in domestic missions, National Guard judge advocates and command staff must be
familiar with the laws and regulations that ensure the administration of free and fair elections is never undermined, even
inadvertently, by those sworn to defend the Constitution.' This resource provides an overview of the law governing the
military and elections, including when the Guard may be deployed, what missions it may perform in each duty status, the
federal and state laws that limit military activity during elections, and the DoD policies that implement those restrictions.

This resource is organized around five questions to ask when a request for Guard support arrives during election season:

®  Who commands the force?

®  \What legal authority authorizes the mission?

®  \What laws prohibit or restrict military activity during elections?

®  \What DoD, National Guard, or state regulations and policies apply?

®  |s this an appropriate use of the National Guard?

By working through these questions, judge advocates and command staff can ensure that any election-season mission
rests on lawful authority, stays within legal boundaries, and preserves the public’s trust in the Guard as an institution

that serves all Americans.

A NOTE ON JUDICIAL REVIEW

Recent litigation over National Guard deployments has underscored that domestic military missions — in light of
the distinct risks to individual civilians and servicemembers, and the civil-military balance itself — must comply
with applicable legal protections and are subject to judicial review.! Notably, in Trump v. Illinois, the U.S.
Supreme Court adopted a restrictive construction of a provision of the mobilization statute at issue, concluding
that the government had likely failed to satisfy certain conditions for the provision’s lawful use.? When
confronting novel issues in the context of proposed election-season missions, judge advocates should consult

these recent decisions and account for judicial scrutiny of a proposed election-season mission.’

I Though this guidance focuses on National Guard judge advocates and staff, the laws and regulations discussed herein are also applicable
to their active-duty counterparts analyzing a proposed election-season mission. This guidance also uses footnotes for points of
immediate practical significance, and endnotes for supporting citations and sourcing. Footnotes are marked with roman numerals and
appear on the page; endnotes are numbered and collected beginning on page 19.

i This guidance discusses binding statutes, regulations, directives, and controlling judicial decisions along with developing case law and

the authors’ interpretations or recommended practices. Judge advocates should confirm the current status of all authorities before
relying on this resource for operational legal advice.
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Who commands the force?

The National Guard’s legal obligations turn on its duty status: a Guard unit may be a state force under its governor, a
state-commanded force on a federally funded mission, or federalized under Title 10. Thus, when confronted with a
request for Guard support during election season, the first question is what duty status applies. This section discusses
command and control in each status and the concept of mobilization authority, i.e., the power to “call up” reserve
component servicemembers from civilian status to conduct a military mission.3 This guidance distinguishes mobilization
authority from mission authority, i.e., the military’s power to perform a specific duty, which is discussed in the next

section.*

State active duty

When in state active duty (SAD) status, the governor commands the state’s Guard units, and Guard personnel pursue
state missions, are paid with state funds, and are subject to state laws and regulations.'” Each governor generally
appoints The Adjutant General (TAG) to serve as the highest military leader administering the state’s forces. In SAD
status, mobilization authority comes from state law and regulation, which can set forth specific procedural and
substantive requirements for a lawful mobilization. While a survey of state authorities is beyond this guidance’s scope,

judge advocates and staff should first ensure that any proposed mission complies with such authorities.”

The D.C. National Guard is unique. Congress gave the President full-time command of the D.C. National Guard at a time
when Washington, D.C., had no independent local government, and the President retains such command today.>
Presidents have delegated this command authority to the Secretary of Defense, who has in turn delegated certain
responsibilities to the Secretary of the Army (for the D.C. Army National Guard) and the Secretary of the Air Force (for
the D.C. Air National Guard).® For any situation in which the D.C. National Guard is in militia status to aid civil authorities,
the Secretary of the Army (through the Commanding General of the D.C. National Guard) commands all operations of

both the Army and Air National Guard elements.”

Title 32 or hybrid status

Under Title 32 or “hybrid” status, Guard units are federally funded and work in service of federal missions, but remain
under state command and control. In this status, Guard personnel may pursue federal missions requested by the
President or Secretary of Defense, but only with the governor’s consent.® Guard personnel in Title 32 status are subject
to the federal statutes that authorize and fund their duty, and to the DoD and National Guard Bureau policies that apply

to Title 32 status — including the prohibitions on operations at polling places and interference in elections."

Just as any mobilization under SAD must comply with applicable state law and regulations, so too must any mobilization
under Title 32.° For example, in November 2025, a Tennessee court temporarily enjoined a Title 32 deployment in

Memphis after concluding that the governor failed to execute the required steps to activate the Guard under state law.°

it This guidance focuses on domestic missions within the fifty states and the District of Columbia. Much of the analysis set forth here
applies equally to a mission conducted within a U.S. territory. Any potential differences are outside the scope of this document.

v The Brennan Center produced a compendium of state laws covering National Guard and state defense force deployment criteria, law
enforcement powers, and related provisions. See Joseph Nunn, Cayleigh Soderholm, & Anna Zhuravlova, State and Territorial Laws
Governing the National Guard, Brennan Ctr. for Just. (June 23, 2026), https://www.brennancenter.org/our-work/research-reports/state-
and-territorial-laws-governing-national-guard.

v For a more detailed discussion of relevant DoD and National Guard Bureau policies, see pages 13-14, infra.
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On appeal, the injunction was reversed on standing grounds, allowing the deployment to proceed without a final

resolution of the merits question of whether the mobilization complied with Tennessee law.!?

Federal command and control

National Guard units ordinarily operate under state command, but can be “called up” (federalized) under Title 10 and
placed under federal command and control. The chain of command for federal forces runs from the President to the
Secretary of Defense to the relevant combatant command.'? There are multiple federal mobilization authorities,

including voluntary orders, partial and full mobilization, and various operational call-ups."

Another federal mobilization authority, 10 U.S.C. § 12406, was recently the subject of litigation. In the summer and fall of
2025, the President attempted to federalize National Guard units in California, lllinois, and Oregon. Litigation in the
Seventh and Ninth Circuits largely focused on whether the factual conditions in Los Angeles, Chicago, and Portland
amounted to a “rebellion” or otherwise prevented execution of the law, as well as the degree of deference owed to the
President’s determinations on these questions.'® In Trump v. lllinois, the Supreme Court instead focused on a separate
question of law, concluding that the President likely failed to satisfy the statutory requirement that he was “unable with

the regular forces to execute the laws of the United States.”*

The Court concluded that the term “regular forces” in § 12406(3) likely refers to federal active-duty armed forces, and
thus the President may not federalize the Guard under that provision unless (1) there is legal authority to deploy federal
active-duty armed forces to execute the laws and (2) the President is unable to execute the laws with those active-duty
armed forces.'® The government failed at the first step by failing to identify a source of authority that would allow the
military to execute the laws in light of the default prohibition on such activity under the Posse Comitatus Act: the
President had not invoked the Insurrection Act or any other statutory authority that would authorize such conduct.'®
Thus, § 12406(3) alone likely cannot support federalizing the Guard; the President likely must show some separate
“statutory or constitutional authority to execute the laws with the regular military and must be ‘unable’ with those

forces to perform that function.”?’

vi The Insurrection Act allows the President to call the National Guard into federal service and use the federal military to, among other
things, suppress insurrections. See 10 U.S.C. §§ 251-253. While aspects of the Act provide mobilization authority, this guidance discusses
the Insurrection Act below in the context of assessing mission authority.

The National Guard and Elections: Legal Authorities and Guidance for Judge Advocates 3



What legal authority authorizes
the mission?

Once you determine who commands the force, the next question is what authority allows the proposed mission. As
Trump v. Illinois confirms, lawful mobilization authority may depend on a separate, lawful mission authority. This section
outlines key principles of mission authority, then turns to a discussion of two important statutes: the Posse Comitatus
Act (which generally prohibits federal military personnel from engaging in domestic law enforcement activity) and the

Insurrection Act (which permits such activity, when properly invoked by the President).

Mission authority — SAD, Title 32, and Title 10

m  State active duty. For Guard forces in SAD status, mission authority comes from state law. Such missions may
include search and rescue, flood and hurricane recovery, and response to civil disturbances, among others.
Counsel and staff should confirm that any proposed mission is authorized by state law and regulation, and not
prohibited by the state constitution. For those missions that cross state lines, ensure that the receiving state

consents and that the proposed mission is also lawful under the receiving state’s laws.*®

®m  Title 32. Title 32 duty was originally limited to training; Congress later added specific mission authorities, such as
counter-drug support and homeland defense activities, and amended Section 502 to authorize federally
assigned “training or other duty” under Section 502(f).*° Statutory text and legislative history support that
Section 502(f) was intended to facilitate federal payment for Guard activities authorized elsewhere in Title 32
(such as homeland defense) and certain other traditional Guard functions (such as disaster relief).?° There is no
indication from text or legislative history that Section 502(f) provides mission authority for operations at polling

places or other election-related missions.

m  Title 10. For federal forces, mission authorities include Chapter 15 of Title 10 (enumerated forms of support to
civilian law enforcement agencies) and disaster-relief work under the Stafford Act.?! But no statute specifically
authorizes a federal military election mission. Instead, as discussed further below, the statutes that address the
military and elections broadly prohibit military interference in elections and specifically bar the presence of

federal troops or armed personnel at places where elections are held absent extreme circumstances.

Federal missions involving law enforcement activity

Every federal military mission on U.S. soil involving law enforcement activity must comply with the Posse Comitatus Act
(PCA). Most of the potential exceptions to the PCA address specific circumstances unlikely to arise in the election

context, so they are not set forth here.?? One notable exception, the Insurrection Act, is discussed briefly below.

The Posse Comitatus Act

Enacted after the Civil War to limit military participation in domestic law enforcement, including military interference in

elections, the PCA prohibits the willful use of federal military personnel “to execute the laws” unless “expressly

vii There is active litigation concerning the scope of Section 502(f). See District of Columbia v. Trump, 810 F. Supp. 3d 19 (D.D.C. 2025), stay
pending appeal granted, No. 25-5418, 2025 WL 3673674 (D.C. Cir. Dec. 17, 2025).
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authorized by the Constitution or Act of Congress.”? The PCA therefore applies to the National Guard when it is
federalized, violations are subject to judicial review, and servicemembers who violate the PCA can incur criminal

penalties.?* Federal courts have applied three tests to assess compliance with the PCA:

®  The Red Feather test — does the military conduct constitute “direct” and “active” involvement in civilian law
enforcement. United States v. Red Feather, 392 F. Supp. 916, 925 (D.S.D. 1975) (explaining that “direct active
use” includes making arrests, seizing evidence, searching persons or buildings, interviewing witnesses, or

pursuing suspects).

®  The Jaramillo test — does the military conduct “pervade[ ]” the civilian law enforcement activities. United States
v. Jaramillo, 380 F. Supp. 1375, 1379 (D. Neb. 1974) (finding a reasonable doubt whether federal authorities
were lawfully engaged when military personnel counseled civilian law enforcement on use of force decisions,

advised on negotiations, and dictated defensive restrictions).

®m  The McArthur test — is the use of the military in civilian law enforcement “regulatory, proscriptive, or
compulsory in nature” over civilians. United States v. McArthur, 419 F. Supp. 186, 194 (D.N.D. 1975); see also
United States v. Yunis, 681 F. Supp. 891, 895-96 (D.D.C. 1988) (explaining that “regulatory” power “controls or

”u

directs,” “proscriptive” power “prohibits or condemns,” and “compulsory” power “exerts some coercive force”).

Federal military personnel directly participating in law enforcement activity concerning elections are “executing the
laws” under all three tests, and no provision of the Constitution or federal law expressly authorizes such conduct.?>
Absent valid invocation of a recognized statutory exception like the Insurrection Act, such activity violates the PCA and
exposes Guard personnel to criminal liability. And, as discussed below, even military activity that does not qualify as

“executing the laws” may nevertheless violate other state and federal laws.

The Insurrection Act

The Insurrection Act authorizes the president to deploy federal forces, including active-duty armed forces and Guard forces
federalized under Title 10, in certain extraordinary circumstances involving civil unrest, violence, or lawlessness akin to

insurrection or rebellion conditions.?® The Act’s three operative provisions are:

m Section 251 allows the president, “[w]henever there is an insurrection in any State against its government” and
“upon the request of its legislature or of its governor if the legislature cannot be convened,” to “call into Federal
service such of the militia of the other States, in the number requested by that State, and use such of the armed

forces, as he considers necessary to suppress the insurrection.”?”

m Section 252 allows deployment without the consent of the receiving governor whenever “the President
considers that unlawful obstructions, combinations, or assemblages, or rebellion against the authority of the
United States, make it impracticable to enforce the laws of the United States in any State by the ordinary course

of judicial proceedings.”?®

m Section 253 allows the president to deploy troops without the consent of a state’s governor when “necessary to
suppress . . . any insurrection, domestic violence, unlawful combination, or conspiracy” that either (1) “hinders
the execution of” state and federal laws in a manner that deprives residents of that state of their federal
constitutional rights, and the state authorities “are unable, fail, or refuse to protect that right,” or (2) obstructs

or opposes the execution of federal law or impedes “the course of justice” under such law.?°

Counsel should understand the scope — and limits — of an Insurrection Act invocation. The Act is an established
“express” statutory exception to the PCA, and its valid invocation temporarily suspends the PCA’s default prohibition on

law enforcement activity for the servicemembers engaged in that mission.3° Appropriate invocation of an Insurrection
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Act provision therefore authorizes federal personnel to engage in conduct that would otherwise be forbidden under the
PCA when necessary to suppress extraordinary violence or respond to rebellion and insurrection-like conditions that
hinder the execution of law. However, invocation does not suspend or displace other laws and has no impact on the
application of the U.S. Constitution, meaning that servicemembers deployed under the Act must respect constitutional
protections, such as the Fourth Amendment’s limits on searches and seizures, First Amendment-protected rights, the

fundamental right to vote, and equal protection requirements.3!

Additionally, the Insurrection Act’s authorities do not exist in a vacuum. As discussed in detail below, Congress has
enacted various statutes prohibiting voter intimidation and military interference in elections.3? Under ordinary principles
of statutory interpretation, these specific restrictions apply to deployments under the Insurrection Act.3 Indeed, in one
of these statutes — 18 U.S.C. § 592 — Congress removed an earlier exception that permitted troops at the polls to “keep
the peace,” leaving the “repel armed enemies” clause as the statute’s only stated exception.3* Finally, while the PCA
permits exceptions when “expressly authorized by the Constitution or Act of Congress,” the statutes protecting elections
from troops in the vicinity of voting locations, military interference, and voter intimidation contain no such carveout for

acts of Congress like the Insurrection Act.3>

Thus, even a valid invocation of the Insurrection Act cannot authorize what the Constitution and specific statutory

protections ensuring free and fair elections forbid.

Protective power & military purpose doctrine

Counsel should be aware of two additional legal theories that may bear on the authority to conduct specific military

actions on U.S. soil.

First, in recent litigation, the federal government has argued that Article Il affords the President an implied “protective
power” to use federal troops domestically to protect federal personnel, functions, and property.3¢ In Trump v. lllinois, the
Supreme Court cited the Executive Branch’s position that performing protective functions does not constitute
“execut[ing] the laws” under the PCA, holding the protective power is thus incompatible with deployments under §
12406(3) because such deployments require that the president is “unable with the regular forces to execute the laws of
the United States.”3” While judicial guidance on this theory is limited, counsel should examine whether a mission based

on the protective power violates statutory and constitutional limits on domestic deployments.3®

Second, the military purpose doctrine is an implied exception to the PCA for “[a]ctions taken for the primary purpose of
furthering a DoD or foreign affairs function of the United States,” such as law enforcement on military installations to
maintain good order and discipline.3® DoD policy clarifies, however, that the doctrine cannot be used “for the primary
purpose of aiding civilian law enforcement officials or otherwise serving as a subterfuge to avoid the restrictions of the
Posse Comitatus Act.”*° Whether conduct outside of military installations satisfies this implied exception is a fact-specific
inquiry; reported cases considering the doctrine involved limited operations arising from on-base crimes or
servicemember misconduct.*! Indeed, the Ninth Circuit has rejected the doctrine’s application when the underlying

activity reached predominantly civilian conduct with an inadequate military nexus.*?

To the extent a proposed election-season mission is premised on either theory, counsel should scrutinize whether that
theory supplies independent, lawful authority for military personnel to conduct the proposed activities. Counsel should

also confirm that the mission does not violate other limitations on military activity during elections, discussed below.
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What laws prohibit or restrict military
activity during elections?

Beyond ensuring appropriate mobilization and mission authority, counsel must assess whether the proposed election-
season mission complies with all other applicable law. Even a valid mobilization and mission authority confers no power
to violate the Constitution. Federal law also specifically prohibits use of the military where elections are held and military
conduct that interferes with or intimidates voters.*> Moreover, at least fourteen states have constitutional prohibitions
against military interference in elections, some state laws specifically prohibit military presence at voting places, and a
variety of state laws prohibit voter intimidation. Together, these laws reflect the imperative that Guard activity must not
— even inadvertently, through the good-faith pursuit of other mission objectives — interfere with elections or intimidate

voters.

Constitutional allocation of authority over election administration

The Constitution assigns the power to administer elections principally to the states. The Elections Clause empowers the
States to prescribe the “[t]he Times, Places and Manner of holding” congressional elections, reserving to Congress a
secondary power to “make or alter” State election laws.** Absent an Act of Congress, the Constitution therefore leaves
voter qualifications to the states, tying eligibility to vote in federal elections to each state’s rules.*> The Tenth
Amendment reinforces this allocation: powers not delegated to the federal government are reserved to the states. To
the extent the federal government has authority over elections, it belongs to Congress. The Constitution does not grant
the President any powers over elections other than an obligation to “take Care that the Laws” passed by Congress “be

faithfully executed.”4®

Recent litigation confirms this structure. Beginning in 2025, the President issued executive orders directing changes to
election administration, asserting authority under Article Il and the Take Care Clause.*’ To date, federal courts have
rejected the President’s asserted authority to regulate significant aspects of federal elections and have enjoined several
provisions of the executive orders on the ground that the Constitution commits election administration to the states and
Congress.*® The President likewise lacks constitutional authority to deploy military personnel to alter or interfere with

the administration of elections established by state law or federal statute.

Constitutional rights ensure voters can freely participate in elections

Even an otherwise valid mobilization and mission authority — state or federal — cannot authorize conduct that violates
applicable constitutional protections.*® Counsel should thus analyze any proposed election-season mission under the U.S.
Constitution and, where state actors or authority are involved, the relevant state constitution, paying particular
attention to the following rights:

= The fundamental right to vote. The U.S. Supreme Court has recognized that voting is a fundamental
constitutional right,° a principle that DoD policy echoes: “[t]he right of U.S. citizens to vote is a fundamental
right afforded protection by the U.S. Constitution.”>! State constitutions also reflect this right and may provide
additional protections.>? Military presence or activity that burdens, deters, delays, or obstructs voters in

exercising that right may implicate state and federal constitutional protections.

®  The First Amendment. Voters enjoy a range of First Amendment-protected rights in connection with election-

related activity.>® State constitutions may provide additional protections. Counsel should consider whether
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missions near voting locations or concerning elections risk burdening, chilling, or interfering with rights to

protected speech, expression, and/or association.

= The Fourth Amendment. Stopping, detaining, or subjecting voters to coercive questioning may constitute
seizures implicating the Fourth Amendment. Any searches of persons, vehicles, facilities, or election-related
materials must likewise satisfy the Fourth Amendment’s requirements. Counsel should assess whether a
proposed mission complies with the Fourth Amendment, applicable state constitutional protections, and, where

applicable, the Posse Comitatus Act.

®m  Equal protection. The Equal Protection Clause prohibits arbitrary and disparate treatment of similarly situated
voters in the exercise of the franchise.”* Counsel should assess whether a proposed mission burdens voters in
some localities but not similarly situated voters in others, as such a disparity may raise equal protection
concerns under the Fifth and Fourteenth Amendments. State constitutions may also provide equal protection
rights.>

Specific legal restrictions on military conduct during elections

Beyond constitutional protections, federal and state laws contain specific limitations on military activity during elections.
Civil War-era abuses by military personnel at polling stations inspired the codification of these explicit protections.>® The
prohibitions that grew from this history, and the state and federal laws that have since developed alongside them, are
addressed below in the context of four potential uses of the Guard around elections: (1) sending troops to places where
voting occurs; (2) interference in election administration; (3) intimidation of voters; and (4) influence on servicemember

voting.

1. Laws that prohibit sending troops to places where voting occurs

BLUF: Unless deployment is necessary to repel armed enemies of the United States, it is illegal
for federal officials to order, bring, keep, or control troops or armed personnel at any place
where a general or special election is held. DoD policy recognizes that this restriction applies
to Guard personnel in Title 32 status. In some jurisdictions, state law separately restricts
military presence or carrying weapons at polling sites. Counsel and staff must scrutinize any

requested deployment of Guard personnel to places where voting occurs.

18 U.S.C. § 592 — Troops at polls. Federal law makes it a crime for an “officer of the Army or Navy, or other person in the
civil, military, or naval service of the United States” to order, bring, keep, or have under their authority or control any

”u

troops or “armed men” “at any place where a general or special election is held,” unless such force is necessary to “repel
armed enemies of the United States.” Violation carries a criminal penalty of up to five years’ imprisonment and

disqualification from “holding any office of honor, profit, or trust under the United States.” This statute applies to civilian
federal officials like the Secretary of Defense and federalized Guard personnel, among others. The statute may also apply
to federal officials who bring or keep Guard personnel in Title 32 status at any place where a general or special election is

held.>”
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m  “[R]epel armed enemies of the United States.” To date, no court has applied 18 U.S.C. § 592 to determine when
force would be “necessary to repel armed enemies of the United States.” But the exception’s text, history, and
legal context point to a narrow reading. First, “enemies of the United States” is historically a legal term of art

In

reserved for organized hostile powers.>® Second, “repel” contemplates a defensive response to an armed attack.
Third, the statutory history of § 592 cuts against any reading authorizing troops to be used for domestic
disturbances at the polls: in 1909, Congress removed an exception to § 592 that allowed troops to “keep the
peace” at the polls, leaving only the exception for repelling “armed enemies of the United States.”>° An
accompanying conference report explained that the deleted language was “inoperative” because no law

authorized the use of troops to keep the peace at the polls.®°

= The “armed enemies” exception does not extend beyond § 592. Even in the extreme circumstance when
military presence would be necessary “to repel armed enemies of the United States,” there is no comparable
exception for the prohibitions on military interference in elections and voter intimidation found in 18 U.S.C. §§
593-594, discussed below. Thus, while a demonstrable need to “repel armed enemies” might permit the
presence of troops, military personnel must nonetheless abstain from conduct that violates these other

applicable laws.

®  Proximity to voting locations. Counsel should scrutinize the proximity of any military mission to polling places
and note the Department of Justice has traditionally viewed 18 U.S.C. § 592’s protections to apply in the vicinity
of any voting locations, not just the interior.®* This is consistent with the statute’s broad language covering “any
place where a general or special election is held.” Counsel and staff should therefore consider a mission’s
proximity to any location where ballots are cast, including ballot drop boxes. State law and local ordinances
establish buffer zones prohibiting electioneering and other potentially disruptive conduct around polling
locations, drop boxes, and other sensitive election locations.®? These restrictions provide a useful minimum
range for military missions, though counsel should consider if the presence of military personnel warrants

additional distance.

18 U.S.C. § 609 — Use of military authority to influence vote of member of the Armed Forces. Section 609 prohibits a
“commissioned, noncommissioned, warrant, or petty officer of an Armed Force” from, among other things, requiring “a
member of the Armed Forces to march to a polling place” or attempting to do so. While courts have not interpreted this
provision, its plain language suggests that an order requiring servicemembers to move to a polling place, particularly
where the purpose is to influence those servicemembers’ votes, is a criminal act carrying a penalty of up to five years

imprisonment.

State law may restrict military presence at voting places. In addition to federal law, some states explicitly prohibit
military presence at voting places.®® For instance, Delaware makes it a felony for a “citizen or inhabitant” of Delaware to
send, bring, or assist in bringing “any armed soldier to be present at any voting place in this State or within 5 miles
thereof” on any election day.?* Pennsylvania law states that “[n]o body of troops in the Army of the United States or of
this Commonwealth shall be present, either armed or unarmed, at any place of election within this Commonwealth
during the time of any primary or election . .. .”% In 2026, New Mexico made it a crime for “[a] person acting under color
of law or otherwise” to order, bring, or keep “a troop or armed person or persons in the civil, military, or naval service of
the United States to any location used as a polling place, including parking areas for the polling location, or within 50 feet

of a monitored secured container . . . unless such force is necessary to repel armed enemies of the United States.”®®

Some states also have restrictions that could implicitly limit military presence at voting places. California makes it a crime
for “any person” to hire or arrange “for any other person in possession of a firearm or any uniformed law enforcement
officer, private guard, or security personnel or any person who is wearing a uniform of a law enforcement officer, guard,

or security personnel, to be stationed in the immediate vicinity of, or posted at, a polling place or a county elections
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office” without written authorization from an appropriate elections official or written authorization by a federal court
order.®” As of 2025, at least twelve states and Washington, D.C., prohibit both open and concealed carry in polling places.
Nine additional states impose limited restrictions on guns in polling locations. And several other states prohibit guns
from government buildings, schools, libraries, or houses of worship (which often serve as polling sites).?® Exceptions to

these laws may exist for law enforcement, but their parameters vary.®°

2. Laws that prohibit military interference in election administration

BLUF: It is illegal for federal military personnel to interfere in an election. Such activities
include, but are not limited to, prescribing voter qualifications, preventing a qualified voter
from voting, imposing election regulations different from those prescribed by law, seizing
ballots or other election equipment or materials, or otherwise interfering with an election
officer’s duties. There is no exception for repelling armed enemies of the United States. DoD
policy extends this restriction to Guard members in Title 32 status. State or local law may
likewise prohibit military interference in elections. Counsel and staff must scrutinize any

proposed mission that could involve Guard personnel with election administration activities.

18 U.S.C. § 593 — Interference by armed forces. Federal law prohibits officers or members of the federal armed forces

(including federalized Guard forces) from interfering in an election in a number of ways, including:

®m  Prescribing or fixing or attempting to prescribe or fix, whether by proclamation, order, or otherwise, the

qualifications of voters at any election in any state;

®  Preventing or attempting to prevent by force, threat, intimidation, advice, or otherwise any qualified voter of

any state from fully exercising the right of suffrage at any general or special election;

®  QOrdering or compelling or attempting to compel any election officer in any state to receive a vote from a person

not legally qualified to vote;

B |mposing or attempting to impose any regulations for conducting any general or special election in a state,

different from those prescribed by law; or
®  |nterfering in any manner with an election officer’s discharge of their duties.

Counsel should be alert to any mission involving federal military personnel prescribing or fixing voter qualifications,
including demanding documentary proof of citizenship as a prerequisite to voting. Violation of this statute carries a
criminal penalty and requires disqualification “from holding any office of honor, profit or trust under the United States.”
Further, 18 U.S.C. § 593 contains no exception for repelling armed enemies, demonstrating that even when troops are
present at voting locations to “repel armed enemies of the United States,” the military still cannot “interfere” with

elections.

52 U.S.C. § 10102 - Interference with freedom of elections. Traceable to the same Civil War-era legislation as 18 U.S.C.
§§ 592-593, § 10102 is the civil counterpart to those criminal statutes. It prohibits any officer of the Army, Navy, or Air
Force from (1) prescribing or fixing, or attempting to prescribe or fix, the qualifications of voters in any state, or (2)

interfering “in any manner . . . with the freedom of any election in any State, or with the exercise of the free right of
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suffrage in any State.” The statute’s second clause — barring U.S. military interference in “any manner” with an
election’s freedom or the free exercise of the right to vote — sweeps broader than the specific acts enumerated in 18
U.S.C. §§ 592-593.

State law may restrict military interference in elections. At least fourteen states have constitutional prohibitions against

military interference in elections, including:

®  Arizona — Ariz. Const. art. ll, § 21: “All elections shall be free and equal, and no power, civil or military, shall at

any time interfere to prevent the free exercise of the right of suffrage.”

®  Arkansas — Ark. Const. art. 3, § 2: “Elections shall be free and equal. No power, civil or military, shall ever
interfere to prevent the free exercise of the right of suffrage; nor shall any law be enacted whereby such right

shall be impaired or forfeited, except for the commission of a felony, upon lawful conviction thereof.”

®  Colorado — Colo. Const. art. I, § 5: “All elections shall be free and open; and no power, civil or military, shall at

any time interfere to prevent the free exercise of the right of suffrage.”

®  Pennsylvania — Pa. Const. art. |, § 5: “Elections shall be free and equal; and no power, civil or military, shall at

any time interfere to prevent the free exercise of the right of suffrage.”

m  South Carolina — S.C. Const. art. II, § 2: “No power, civil or military, shall at any time interfere to prevent the

free exercise of the right of suffrage in this State.”"i

3. Laws that prohibit the intimidation of voters generally

BLUF: Multiple state and federal laws prohibit anyone from intimidating a person for the
purpose of interfering with their right to vote. These prohibitions are broader than those
barring Guard personnel from the polls: counsel and staff should scrutinize any proposed
mission that puts Guard personnel into situations where their conduct could — even if
inadvertently — have a threatening, coercing, or intimidating effect on voters.

18 U.S.C. § 594 — Intimidation of voters. This statute makes it a crime for anyone to intimidate, threaten, coerce, or
attempt to intimidate, threaten, or coerce any other person for the purpose of interfering with the right of such person
to vote or to vote as they may choose, in any election held solely or in part for the purpose of electing a federal

candidate.

52 U.S.C. § 10307(b) — Voter intimidation by any actor. Section 10307(b) prohibits any person, “whether acting under
color of law or otherwise,” from intimidating, threatening, or coercing — or attempting to intimidate, threaten, or coerce
— any person for voting or attempting to vote, or for urging or aiding another person to vote or attempt to vote. Courts

have held that actions inspiring fear of “legal repercussions, privacy violations, and even surveillance can constitute

viii The remaining nine states with constitutional prohibitions against military interference in elections are Idaho (Idaho Const. art. I, §
19), Missouri (Mo. Const. art. I, § 25), Montana (Mont. Const. art. II, § 13), New Mexico (N.M. Const. art. II, § 8), Oklahoma (Okla. Const. art.
111, § 5), South Dakota (S.D. Const. art. VI, § 19), Utah (Utah Const. art. I, § 17), Washington (Wash. Const. art. I, § 19), and Wyoming (Wyo.
Const. art. 1, § 27).
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unlawful threats or intimidation” under § 10307(b).”° Further, the statute contains no express requirement that the

defendant act with a subjective intent to intimidate, threaten, or coerce.”*

42 U.S.C. § 1985(3) — Conspiracies against voters. Section 1985(3) was originally enacted as part of the Civil Rights Act of
1871, and it prohibits, among other things, conspiracies against voters in federal elections. The statute prohibits
conspiracies to prevent, by force, intimidation, or threat, any citizen lawfully entitled to vote from giving their support or
advocacy in a federal election. It also covers conspiracies to injure any citizen, in person or property, on account of such
support or advocacy. Courts have recently applied the provision to voter intimidation carried out through deceptive

robocalls and drop-box surveillance by armed individuals wearing tactical military gear.”?

State intimidation law. Every state prohibits interference with voters or voter intimidation. For instance, Florida’s Voter
Protection Act criminalizes direct or indirect use or threat of force, violence, intimidation, or coercion to induce or
compel voting behavior.” Georgia prohibits using or threatening to use force and violence or acting in any other manner
to intimidate any person to vote or refrain from voting in defined elections.” Counsel should ensure they are familiar

with the relevant state law on voter interference and voter intimidation.

4. Laws that prohibit military authority to influence servicemember voting

BLUF: Military authority cannot be used to influence how servicemembers vote. Counsel and

staff must scrutinize any mission that uses military authority to influence how a

servicemember votes or otherwise prevents them from voting.

18 U.S.C. § 609 — Use of military authority to influence vote of member of the Armed Forces. Section 609 also prohibits
a “commissioned, noncommissioned, warrant, or petty officer of an Armed Force” from using “military authority to
influence the vote of a member of the Armed Forces” or attempting to do so. While this provision focuses on command
influence over servicemember voting, it nevertheless reinforces Congress’s consistent judgment that military authority

cannot be used to influence voting.
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What DoD, National Guard,
or state regulations and policies apply?

The statutory prohibitions described above are reinforced and extended by federal and state regulations and policies. It
is DoD policy that “[t]he right of U.S. citizens to vote is a fundamental right afforded protection by the U.S.
Constitution.”” In recognition of that “fundamental right,” DoD has embedded the statutory prohibitions on military
involvement in elections in multiple rules and regulations, discussed below. These regulations are binding: under the
Accardi doctrine, a federal agency must comply with its own regulations, and executive action taken in violation of them

is unlawful.”®

DoD Directive 3025.18 (Defense Support of Civil Authorities)

DoD Directive (DoDD) 3025.18, which governs DoD support to civil authorities, states that “DoD personnel and National
Guard personnel in Title 32 status will not conduct operations at polling places and must strictly refrain from activities
similar to those prohibited by sections 592-594” of Title 18.77 The directive is notable in two respects. First, it applies the
prohibitions of 18 U.S.C. §§ 592-594 to Guard personnel in Title 32 status. Second, its instruction to refrain from

activities “similar to” those prohibited by §§ 592—-594 creates a greater buffer around voting activities.

32 C.F.R. § 233.4 and DoDI 1000.04

In the context of the DoD’s Federal Voting Assistance Program (FVAP), 32 C.F.R. § 233.4 states that “[a]ll persons
assisting in the voting process shall take all necessary steps to prevent discrimination, fraud, intimidation or coercion,
and unfair registration and voting assistance procedures” by “preventing actions such as . . . [u]sing military authority to
influence the vote of any other member of the uniformed services or to require any member to march to any polling
place or place of voting as proscribed by 18 U.S.C. 592, 18 U.S.C. 593, and 18 U.S.C. 609.”78

Similarly, DoDI 1000.04, which governs the FVAP, directs that “DoD personnel will take steps to prevent discrimination,
fraud, intimidation or coercion, and unfair voter registration and assistance procedures” by “preventing actions such as .
.. [iInterfering with the conduct of an election or preventing a member of the uniformed services from exercising their
right to vote as prescribed by Sections 592 and 593 of Title 18, U.S.C.”"°

DoDI 3025.21 (Defense Support of Civilian Law Enforcement Agencies)

DoD Instruction 3025.21 governs defense support to civilian law enforcement agencies. Among other matters, the
instruction implements 10 U.S.C. § 275, which commands the Secretary of Defense to prescribe regulations ensuring that
military assistance to civilian law enforcement “does not include or permit direct participation” by servicemembers in “a

search, seizure, arrest, or other similar activity” unless otherwise authorized by law.

Enclosure 3 of the instruction spells out what “direct participation” means, prohibiting DoD personnel from, among other
activities, conducting searches or seizures; making arrests, apprehensions, or stops, or interviewing, interrogating, or
guestioning witnesses; using or brandishing weapons except in defense of self or others; collecting evidence, performing
security functions, controlling crowds or traffic, or operating checkpoints; and conducting surveillance or pursuit of

individuals, vehicles, or locations, or serving as undercover agents, informants, investigators, or interrogators.°
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Enclosure 4 of the instruction emphasizes that “[alny employment of Federal military forces in support of law

enforcement operations shall maintain the primacy of civilian authority.”8!

Chief of the National Guard Bureau Instruction 3000.04A

Chief of the National Guard Bureau Instruction (CNGBI) 3000.04A establishes that Guard “domestic operations will only
be conducted when authorized by appropriate approval authorities” and in accordance with “applicable Federal and
State statutes” and departmental policy. The instruction continues that domestic operations “for State activities will be

performed with the approval of State officials using State resources,” while operations that use federal resources must

be performed in accordance with DoD policy.®? That DoD policy includes DoDD 3025.18 (and its prohibition on operations

at polling places and activities similar to those prohibited by 18 U.S.C. §§ 592-594, applicable to Guard personnel in Title

32 status), which is incorporated as a required reference.??

State regulations

Counsel and staff should also ensure that any proposed election-season mission complies with state election regulations

and Guard regulations, especially in states that specifically criminalize military interference with elections.
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Is this an appropriate use of
the National Guard?

The legal framework described above sets the outer boundaries of what the Guard may lawfully do during election
season, but there is a separate question of what the Guard should do. Much of the responsibility for determining that
answer falls to TAGs, and, by extension, to the judge advocates and staff who counsel them. The five principles that
follow — deliberate preparation, managing tension between military obligation and civilian direction, preserving public
trust, scoping missions appropriately, and capturing lessons afterward — are offered as a framework for advising
commanders regarding how the Guard should be used during election season, and complement the “CARRLL” factors
commanders must weigh under DoD policy when evaluating a request for civil support.®* The principles share a common
foundation that anchors every decision point: any Guard mission should reinforce civilian authority over elections and
never substitute for or undermine it; perception is as important as reality; and statutory and regulatory redlines must be

obeyed.*

Principle 1 — Engaging in deliberate preparation

The decisions that matter most in an election context are rarely made on Election Day; they are made in the months and
weeks before: in the relationships built with civilian counterparts, the legal reviews conducted in advance, and the rules

for the use of force written before any decision points arrive.

®  Building relationships. Counsel should encourage TAGs to establish effective working relationships with state
and local election officials, the State Attorney General’s office, and relevant state agencies — and should build
parallel relationships with the lawyers in those offices, so that legal questions arising during a mission can be
resolved counsel-to-counsel. Communication structures should be in place so that any possible violations of the

law or complaints can be elevated and quickly addressed.

®  Anticipating scenarios. Judge advocates should help design and participate in tabletop exercises covering
potential requests for Guard support, cyber incident response, and disaster and emergency situations that might
arise around Election Day. For each scenario, counsel should identify the applicable federal and state authorities,
distinguish between activities that could be lawfully performed and those that cannot, and surface other critical
considerations. The Standing Rules for the Use of Force and state Rules for the Use of Force (RUF) should be
exercised for issues that may arise when applied for disaster and emergency situations that are temporally or

physically close to elections.

®  Providing guidance. Counsel should prepare clear, plain-language guidance for TAG approval — grounded in
applicable state and federal laws, regulations, and directives — that outlines the limits of the Guard’s role with
regard to voters, physical locations, and election infrastructure. Materials should also include constitutional
protections, such as the Fourth Amendment’s limits on searches and seizures, First Amendment-protected
rights, the fundamental right to vote, and equal protection requirements. State RUF should be reviewed to

ensure protections are adequate for constitutional rights and specific election-related rights and laws. Personnel

ix These principles are modeled after a similar set of principles for TAGs concerning use of the National Guard during election season.
Judge advocates should advise their clients to read these principles and review the election resources available at the TAG Toolkit
website. See Maj. Gen. Daryl Bohac (Ret.) & Maj. Gen. Timothy Orr (Ret.), Statement of Principles on the Use of the National Guard During
Election Season (June 2026), https://www.tagtoolkit.org/blog-2-1/statement-of-principles-on-the-use-of-the-national-guard-during-
election-season.
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should have mission-specific training on applicable legal restrictions, election-related laws, activities that could

result in unlawful interference even when not purposeful, and RUF.

Principle 2 — Navigating pressure from civil authorities

TAGs operate at the intersection of military discipline and civilian control, and election season can surface tension

between those obligations. Civilian leaders may request missions that raise questions of legality, appropriateness,

operational risk, or the Guard’s nonpartisan institutional role. Counsel should work through foreseeable scenarios in

advance so TAGs are better positioned to handle them if the moment arrives.

Obeying the law. The principle of civilian control of the military does not require compliance with unlawful
orders. In situations of unclear legality, TAGs and their counsel should feel responsible to get appropriate
answers to their questions to assess legality. Ethical concerns should be elevated to civilian leaders. Civilian
control remains foundational, but neither civilian control nor military discipline requires execution of an
unlawful order. TAGs and their counsel must provide candid advice, identify unresolved legal questions, and act

through established command and legal channels.

Naming uncertainty. Counsel should advise TAGs to raise concerns clearly, preferably in writing, and through
appropriate channels before a mission is authorized. Documenting concerns protects TAGs, the Guard, and the

integrity of the mission.

Consulting legal experts. When TAGs face pressure to expand a mission beyond its lawful scope, to deploy in a
manner inconsistent with these principles, or to take action that could be perceived as influencing an ongoing
election, counsel should already know the escalation paths: engagement with the National Guard Bureau and, if

necessary, the state Attorney General.

Principle 3 — Preserving public trust

The Guard’s effectiveness rests on the public’s trust in its nonpartisan character, and any missions during election season

necessarily put that trust under heightened scrutiny. Decisions regarding the scope and nature of any Guard activity

during this period must consider the extent to which it would strengthen or strain the public’s confidence in the Guard as

an institution that serves all Americans equally.

Minding perceptions. The appearance of the Guard’s involvement matters as much as the mission’s intended
purpose. A deployment that is technically lawful and properly scoped can still do lasting damage if local
communities perceive the Guard’s presence and conduct as partisan or intimidating. Counsel should advise
consideration of how a deployment will be perceived across different communities and its second- and third-

order effects, especially with regard to the electoral process.

Avoiding election involvement. Guard activity must not interfere — or reasonably appear to interfere — with
election administration, voter choice, or public confidence in election neutrality. For example, 52 U.S.C. § 10102
prohibits any officer of the federal military from interfering “in any manner” with the freedom of any election or
with the exercise of the right of suffrage. The lack of intentionality in this law means that inadvertent
interference could pose a legal risk, and thus, operational planning should apply in any activity that is
proximately close to election sites, including interacting with voters or providing a presence that could be

perceived as intimidating voters.

Preparing public affairs strategy. While the governor’s office typically leads public and media engagement,

counsel should review public affairs documents concerning Guard activity during election season in advance.
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Principle 4 — Undertaking appropriate missions

The Guard can bring genuine capability to election-adjacent missions, from cybersecurity support to disaster response,
and election officials have welcomed that support when properly executed. Counsel should help TAGs begin with the

right question: not “what can the Guard do here?” but “is the Guard the right instrument for this mission?”

®m  Supporting civilian authorities. For any mission, counsel’s review should confirm a clear legal basis, an explicit
civilian request, and a mission design that keeps the Guard visibly in a support role. The Guard’s presence should

reinforce civilian authority over elections, never substitute for it or overshadow it.*

®  Following the plan. Counsel should advise heightened scrutiny of last-minute requests for Guard involvement in

election-related missions.

®  Scoping cybersecurity support. As a recommended best practice, in states where the Guard is the sole actor
capable of providing adequate election cybersecurity support, counsel should ensure mission authorizations
limit the Guard’s role to advising and providing guidance to other IT actors — not performing offensive or

defensive cyber operations on state or local systems.

Principle 5 — Directing after-actions and institutional learning

Election season missions are among the most scrutinized the Guard will conduct, and what the Guard does — and is
perceived to have done — will shape its credibility for future missions. Counsel should engage in and contribute to the

after-action process.

®m  Deactivating missions. Deactivation deserves the same deliberate attention as activation. The criteria for
standing down should be established before the mission begins and executed cleanly, with a clear public record

that the Guard has returned to its normal posture.

m  Reviewing deployments. Following any election season activation, counsel should help TAGs structure a review
that addresses not only operational effectiveness but public perception, legal compliance, and the integrity of

civil-military boundaries throughout the mission.

= Documenting findings. Findings should be documented and, where appropriate, shared with the National Guard
Bureau and civilian leadership to build institutional knowledge. Where incidents occurred, counsel should
ensure those are documented with particular care, both to protect the individuals involved and to inform future

guidance, and should consider whether any incident triggers separate reporting obligations.

*During the 2020 elections, Guard personnel in several states — activated in SAD status, at the request of civilian election officials, and
unarmed and in civilian clothes — served as poll workers and provided other administrative and technical support to compensate for
pandemic-related shortages of election workers. These support missions, undertaken as a last resort in a public-health emergency,
illustrate a narrow category of lawful Guard election assistance. See Davis Winkie, Here’s How the National Guard Is Supporting the Nov. 3
Election, Mil. Times (Oct. 28, 2020), https://www.militarytimes.com/news/election-2020/2020/10/28 /heres-how-the-national-guard-
is-supporting-the-nov-3-election/.
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Conclusion

Federal law prohibits military interference in elections and, absent an extreme circumstance, bars federal officials from
deploying troops or armed personnel to places where elections are held. DoD policy independently forbids polling-place
operations by federal and Title 32 forces. And a dense overlay of state law constrains what remains. But the strength of
this legal architecture depends on the practitioners inside and alongside the institution knowing it in advance,
recognizing the red flags, and being prepared to act promptly. Judge advocates must stand ready to help ensure that the
National Guard never harms the fundamental right on which every other right depends.
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